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Abstract

The literature on how behavioral economics should be applied to competition policy and law in the more advanced OECD economies has expanded greatly over the last ten years.  However, behavioral economics and antitrust have to date not addressed the obvious relevance of these behavioral insights for the design and enforcement of competition policies and laws in the more than 80 emerging market economies that in the past 20 years have established new or more modern competition policies, laws and authorities. The purpose of this working paper and our research program is to make a modest start to filling this research gap.  

The major argument of this working paper is that selective application of the insights from the behavioral, information and related literatures will improve the analysis and decisions of emerging economy competition authorities, reduce the risk of Type I errors/false positives (e.g. blocking a good merger) and Type II errors/false negatives (e.g. clearing a bad merger), and enhance the competence, credibility and visibility of new, recently established and other competition authorities in emerging economies.  

One of the guiding principles from the research is that behavioral economics and related literatures must be able to reduce both Type I and Type II errors in order to be helpful to inexperienced and under resourced competition authorities in emerging economies.  On the positive side, emerging economy competition authorities, enterprises and other economic agents operate in a world of rapid change, complexity, ambiguity, and unpredictability.  When: (i) the complex objectives functions and the management challenges of business groups and other companies are brought together with; (ii) aversions to risk, losses, disappointment, complexity and ambiguity and to making difficult decisions in complex market contexts; enterprises more often employ simple decision rules and strategies and other heuristics and shortcuts.  
“Simple, fast and frugal” decision rules and heuristics tend to favour pro-competitive conduct and outcomes compared with higher risk anticompetitive strategies that are more information and analysis intensive.  Under these circumstances, applying the insights from behavioral and related literatures can reduce the risk of blocking an efficiency enhancing merger, dominant position, vertical arrangement and other Type I errors in an emerging economy.  

The negative side becomes more evident when bounded rationality, behavioral biases and information asymmetries are “refracted through” the competition related attributes of emerging economies such as: small, fragmented markets; government interference in the economy; high and enduring entry and exit barriers; and underdeveloped financial and other markets, market institutions and enterprise sectors.  
Under these circumstances, predation, entry deterrence, non-horizontal mergers, and other questionable competitive conduct and trading practices, that would not raise competition concerns in the OECD economies, would more often cause substantial harm to competition, consumers, efficiency and national economic performance in emerging market economies.  The “refraction” process as well indicates opportunities: for smaller competitors to possess and exploit market power through unfair trading practices, political connections, and institutional gaps and voids; for “irrational” predation and other anticompetitive conduct to be “rational” and harmful to competition and consumers; and, for “irrational” predation and other anticompetitive conduct to cause substantial harm to the competitive process and consumers.  

For these and other reasons, the insights from behavioral and related literatures would reduce the risk of approving an anticompetitive merger, dominant position, non-merger vertical and horizontal arrangement and other Type II errors.  
The challenge for this working paper and research program and for competition authorities in emerging economies is to identify which insights and their implications for market structure, business conduct and competitive effects are most relevant to a specific market and national context, competition policy issue and competition law enforcement case.          
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1.0 Introduction and Major Argument

The last decade has seen an expanding literature on how behavioral economics should be applied to improve the design and enforcement of competition policies and laws and the decisions of competition authorities (CAs) in the United States, the European Union and some other more experienced competition law jurisdictions among the OECD economies.
  
These behavioral economics and antitrust and related literatures have described in some detail how bounded rationality, information problems, and a wide range of behavioral biases can effect competition and consumer welfare, and can influence and at times distort the analysis and decisions of consumers, businesses, competition authorities and other government regulators and ministries in the more advanced economies.      

However, the behavioral economics and related literatures on how information asymmetries, bounded rationality and behavioral biases should influence the design and enforcement of competition policy and law have largely neglected a very important issue.  This is the obvious relevance and significance of these behavioral insights for the design and enforcement of competition policies and laws in the more than 80 developing and emerging market economies, which in the past 20 years have introduced new competition policies, laws and authorities or have fundamentally changed and reformed their existing competition statutes and authorities.  

These insights from the behavioral and related information, institutional and industrial organization (IO) literatures are especially important to these emerging market economies because of their growing prominence in the global economy and the international competition law community, and because of the many characteristics of these emerging economies that set them apart from the more advanced OECD economies.  
Differences from the more advanced economies include: limited market experience; lower incomes and purchasing power and the resulting vulnerability of many consumers and small businesses; their underdeveloped market institutions, enterprise sectors, corporate governance practices, and innovation, distribution and other systems and networks; and their new competition authorities, which often have limited human capital, technical and financial resources as well as limited experience, visibility, credibility and influence with their governments, business communities and civil society groups.

The major argument of this working paper and research program is that selective application of the insights for competition policy and law from the behavioral and related literatures will improve the case selection, analysis and decisions of emerging economy competition authorities, reduce the risk of both Type I errors/false positives and Type II errors/false negatives, and enhance the competence, credibility and visibility of new and other competition authorities in emerging market economies (see Technical Appendix B).
 

The analysis and development of this argument in the working paper builds on the combined research and practical experience of the two authors in competition policy and law and regulatory reform and governance in Canada and in many countries and regions of the developing world including China, India, Malaysia, other countries in East, Southeast and South Asia, and the Southern Africa Development Community (SADC).   

The next section describes the methodological approach adopted for our research program and working paper.  Section three summarizes the major differences between emerging market economies and the more experienced OECD jurisdictions; and section four provides some guidance on what these differences mean for applying the insights from behavioral economics and related literatures to the enforcement of competition, consumer protection and related policies and laws.  Technical Appendix A provides a more detailed description of these differences and their implications.  

Section five applies the inferences and insights from the behavioral, information and related economics literatures to some of the more important issues that competition authorities in emerging economies face when enforcing their competition laws.  Section five is developed to a significant degree from Technical Appendix B, which describes how the inferences and insights from the behavioral, information, institutional and related literatures can be applied to minimize the risk of Type I and Type II errors by competition authorities (CAs) in emerging market economies.  

Section five also uses the insights, inferences and findings from Technical Appendix C, which provides more detailed and specific step-by-step analysis of how the application of these behavioral insights can be used to improve enforcement case selection, management, analysis and resolution with emphasis on mergers, abuse of dominance and other rule of reason cases of CAs in developing economies.  Exhibits III and IV summarize the major inferences, implications and findings from Technical Appendices B and C.  
Concluding comments and areas for future research are discussed in section six.  The Technical Appendices are available under separate cover.  Readers who would like a copy of these Appendices should contact Dr. Derek Ireland at djirel@sympatico.ca        
2.0 Integrating Insights from Behavioral Economics With Those from Information Economics, New Institutional Economics and Related Literatures 
This working paper and research program attempt to bring together the economic ideas and insights from the many overlapping literatures that question the relevance and predictions of the conventional neoclassical and industrial organization models that are the foundations for competition policy, law and jurisprudence.  Greatest attention is given to the insights and inferences from behavioral economics but the links with information, institutional economics and related economics literatures are also important to our approach and methodology.     

Behavioral economics addresses the cognitive limitations, status quo/endowment effects, aversions to risk, losses, disappointment, regret, complexity, ambiguity and making decisions in complex settings, high self-esteem and overconfidence, reference group neglect
, too much optimism and hubris, and related behavioral concepts, biases and heuristics (simple “rules of thumb”) that are developed from psychological research.  
Behavioral biases can influence competition when two parties to a transaction, interaction or arrangement have the same information but one party has greater cognitive abilities and willpower, fewer behavioral biases, is better able to assess and act on the available information in a reasonably rational and self-interested manner, has fewer boundaries on her/his rationality, and recognizes and knows how to exploit the information disadvantages and behavioral biases of the second party.   

These behavioral biases and the resulting mistakes of economic agents are especially important to this working paper when the information, good, service and/or transaction involve: (i) abstract concepts, (ii) experience and credence goods, (iii) highly technical and overly complicated contracts (often by design by the producer or vendor), (iv) more inexperienced and vulnerable consumers, (v) smaller and other businesses with less market and transactional experience in dealing for example with larger more sophisticated domestic and foreign companies/MNEs, and (vi) less experienced and under resourced competition authorities and other regulators for which bounded rationality and information disadvantages can be particularly important and harmful to their analysis and decisions.  

The information economics literature of Joseph Stiglitz and his colleagues focus on the information asymmetries and related information problems that place one party to a transaction (consumer, small business supplier or distributor, regulator etc.) at a disadvantage in their transactions and negotiations with a second party that has more and better information and a better understanding of that information.  
One major consequence of information asymmetries is that markets can generate anticompetitive practices, adverse competitive effects and inefficient and unfair outcomes even when there are a large number of competitors in the relevant market and interfirm rivalry appears to be reasonably robust (as illustrated by the recent American subprime mortgage and global financial sector meltdowns – see e.g. Stiglitz 2010 and Ireland and Webb 2010).

There are important interactions between the information and behavioral economics literatures that are relevant to competition and other regulatory authorities in emerging economies.  One of these is the concept of information overload of behavioral economics, whereby one party overloads a second party to a transaction with too much information e.g. regarding a product or in a contract.  This information can be abstract, highly technical, obscure/non-transparent, obtuse, irrelevant, purposely misleading, and of course biased in favour of the better informed, less “boundedly rational” and often more powerful party to the transaction.  
The implications for the quality, fairness and efficiency of the transaction are similar regardless of whether the more vulnerable party: has too little information that may also be misleading (as presumed by information economists); or has too much information that is intentionally overly complex and obscure, which taxes the cognitive abilities of the more vulnerable party (as presumed by behavioral economists).  
Compared with information asymmetries and too little information, information overload and “extreme cognitive load” can be equally or even more harmful to more vulnerable consumers, smaller and less experienced businesses, and inexperienced, under resourced, and boundedly rational competition authorities and other regulators.  

In addition, the high actual and perceived search and switching costs of final consumers and business customers result from the combined effects of information asymmetries and failures and many behavioral biases including: the status quo and endowment effects
; risk, loss, disappointment, regret, complexity and decision aversion; reference dependent preferences; placing too much weight on current preferences and use; applying simple heuristics and rules of thumb; overconfidence in their past purchasing decisions, and information and product choice overload.  
These combined effects can lead to a customer preference for less information and a simpler set of product choices, which suppliers are learning to provide to their advantage in ways that can be either pro-competitive or anticompetitive.  Behavioral biases compound the information problems identified in the earlier switching cost literature; and make them more prevalent, consequential and arguably more relevant to emerging market economies and their competition authorities (Bennett et al 2010:11-14 and Ireland 2007b).

By bringing together the behavioral biases of behavioral economics with the information asymmetries and failures of information economics, Bennett et al (2010) describe how the information imbalances, behavioral biases and heuristics and the resulting mistakes from the two literatures work together to impede the ability of business customers and consumers to (i) access information about the various goods, services, offers and transactions that are available in the marketplace; (ii) assess the information on these goods, services and offers in a well-reasoned way; and (iii) act on this information and analysis in a manner that allows the business customer and final consumer to make the most highly valued and satisfactory purchases from his or her perspective (Bennett et al 2010:10-11).  

When combined together, the implications of these biases, asymmetries and failures for customer satisfaction, static and dynamic competition, innovation and the strategies of firms go beyond the impacts of high actual switching costs in the more conventional industrial organization literature (Bennett et al 2010:11-20).  
Smaller businesses and other market participants with limited experience in emerging market economies face similar information and behavioral constraints, which can reduce their ability to countervail the market power of their suppliers and other market and supply chain participants.  The research program and this working paper including the Appendices (under separate cover) explore many other market situations where the insights from the information and behavioral economics literatures are interrelated and are either cumulative or (perhaps more rarely) are offsetting.            

Related insights from the new institutional economics (NIE) literature of Oliver Williamson (1975, 1985 and 2010), Douglas North (1990) and their colleagues, followers and critics are also important to competition policy and law in emerging market economies (see as well Richter 2005).  The following NIE concepts are especially relevant to business/consumer transactions, relationships within and between businesses, and competition policy and law in emerging economy markets.   
(i) information and related transactions costs which can be very high in many emerging economy markets, 
(ii) imperfect information and foresight especially regarding future events and outcomes in emerging economies and markets that are experiencing rapid growth and dramatic and unpredictable structural, technological and institutional changes, 
(iii) bounded rationality of all economic actors, 
(iv) agency costs and principal-agent and principal-principal problems involving managers and shareholders in the same company, which are exacerbated by information asymmetries, behavioral biases and corporate governance deficiencies, 
(v) moral hazard and adverse selection, 
(vi) incomplete formal and informal contracts that can be especially problematic in emerging economies with underdeveloped contract laws and court systems, weak protection of property rights and other related “institutional gaps and voids” (see the Khanna references in the bibliography); 
(vii) asset specificity/sunk costs of vertical and other arrangements between two independent companies; 
(viii) bilateral monopolies and lock-in effects once long-term formal and informal contractual relationships have been established, 
(ix) social, community and political capital, (as described e.g. in the literature on common property resources of Elinor Ostrom and her colleagues), and 
(x) other related limitations, frictions and failures of market exchange in emerging economies with underdeveloped markets and market institutions.  

These and related concepts in the NIE literature help to explain the advantages of: vertical integration and other vertical restraints and arrangements; long-term relational contracts, R&D partnerships and other non-merger (and non-cartel) horizontal arrangements; the establishment, persistence and continuing success of many privately owned and state-owned enterprise and business groups, national and global supply chains, and of business ecosystems (that in many ways cannot be explained by traditional microeconomic theory); as well as rent seeking, regulatory capture and related conduct by large domestic and multinational enterprises that are important to competition policy and law in emerging market economies (see as well Ireland 2008c and Langevoort 2011:2). 

Many of these NIE concepts address or at least presume information asymmetries, bounded rationality, and the behavioral biases of consumers, businesses, other economic agents and government agencies and officials.  The more recent work in behavioral economics and antitrust, including the behavioral economics of organizations, regarding bounded rationality and behavioral biases further confirm, clarify and expand on the major insights from the new institutional economics literature of Williamson and North and their colleagues that are important to competition, business strategy, competitive effects and consumer welfare in developing and emerging market economies (see e.g. Camerer and Malmendier 2005, Armstrong and Huck 2010, Reeves and Stucke 2011, Stucke and Reeves 2011, Stucke 2007 and Ireland 2008c).  
Further theoretical and empirical research that more explicitly integrates behavioral economics and bounded rationality into the NIE literature will make these NIE concepts even more transparent and tractable for purposes of competition policy and law analysis and enforcement cases in emerging economies (see e.g. Foss 2003).  

Behavioral economics and antitrust also make more explicit and tractable the information problems, bounded rationality and behavioral biases that are implicit to many of the most important advances and insights in what some call the new industrial organization (IO) economics over the past three decades.  The new IO models apply non-cooperative and cooperative game theory and other techniques to better understand competitive and anticompetitive conduct, strategies and outcomes in duopoly and oligopoly markets for differentiated and more standardized products (Church and Ware 2000).  
For example, oligopoly models based on non-cooperative game theory implicitly presume that one competitor is “boundedly rational” about the objectives, motivations, behavioral biases, cost functions, current and future market share and other attributes of its major rivals.  Other specific examples are provided throughout this working paper and in the Technical Appendices under separate cover.      
Finally, recent advances in the regulatory economics literature take into account information asymmetries, bounded rationality, behavioral biases, and game theory/strategic gaming that influence the conduct and decisions of government agencies, and in many contexts and interactions can place competition authorities and other regulators at a significant disadvantage relative to companies, non-government organizations and other “stakeholders”.  These insights can be especially relevant to less experienced and under resourced competition authorities and other regulators in emerging market economies (see e.g. Doern 1993 and 1994, McWilliams et al 2002, May 2004 and 2005, Milkman et al 2008, and Tasic 2010).

The insights from these overlapping literatures can indicate ways in which the negotiating leverage and market power of the stronger and better informed, organized, motivated and focused party to a transaction can be enhanced across the full range of transactions involving consumers, other businesses, competition authorities and other regulators, the media and other non-government and non-business groups.

These information, behavioral, transactional, negotiation and related advantages are important to all countries, but especially in developing and emerging market economies with underdeveloped and immature (formal and informal) market institutions including competition laws, policies, authorities and cultures.  Some of the most important insights that are provided from bringing together these related and overlapping literatures and that are employed in this working paper and research program are as follows.

The concept of bounded rationality brings together all of the limitations of information, cognition, willpower, self-interest, time, effort and interest that can influence the preferences and decisions of consumers, businesses, government ministries, agencies and regulators, and other market participants, and can make these decisions inconsistent with the rational agent model. 

In this working paper and the three Technical Appendices, the two authors are interpreting and using the term “bounded rationality” in essentially the same way as Herbert Simon and his followers in the institutional and related economics literatures such as Douglas North and Oliver Williamson.  

Individuals, firms and other organizations, including competition authorities and other regulators, respond to economic and other incentives and are willing and able to learn from their experience, successes and mistakes.  However, their preferences, conduct, actions, decisions, learning and “rationality” are influenced, constrained and “bounded” by the real-world limitations of time, information, foresight, energy, interest and self-interest, willpower, cognitive and computational capabilities, personal experience/capital, social relationships and capital, and socioeconomic and institutional context (see e.g. Simon 1972, 1978 and 1991, Tomer 2005, Altman 2008 and 2011, and Becker 1996).

As a consequence, when we use the term “irrational”, it is often placed in quotes because of our perspective that many actions and decisions that are considered to be “irrational” and “simple-minded” heuristics/rules of thumb in the behavioral economics and related literatures because they are not consistent with the rational agent model of conventional economics, are in fact quite sensible and reasonably credible, logical and “rational” when these real-world constraints are taken into account (see e.g. Gigerenzer 2008, Gigerenzer and Goldstein 1996, and Goldstein and Gigerenzer 2009).    

As noted by one early economic theorist: “It is evident that the rational thing to do is to be irrational, where deliberation and estimation cost more than they are worth” (Knight 1921, page 67, footnote).  Accordingly, bounded rationality is fully consistent with one of the fundamental concepts of economics, scarcity.  
When time, resources, energy, interest, willpower, information and human cognition are in short supply, the use of simple heuristics, cues, frames, default options, opinions and advice from others, and other so-called irrational conduct that is not consistent with the rational agent model of conventional economics becomes increasingly rational (Conlisk 1996: 692; see as well Altman 2008:45 and Tirole 2002:640, who describes this situation as “rational irrationality”).  This is likely to be particularly true for market participants in high growth and other emerging economies where goods, services, technologies, transactions and markets are becoming increasingly complex, unpredictable, uncertain and unfamiliar.        
All economic agents are boundedly rational (albeit in different ways, to varying degrees and for different reasons) and therefore the decisions and satisfaction of all market participants and other stakeholders are affected by information asymmetries, bounded rationality and the resulting biases and mistakes identified by the behavioral and related literatures (see e.g. Armstrong and Huck 2010, Altman 2008, and Ireland and Webb 2010). 
As a consequence, in some market contexts and transactions, larger firms and other apparently more powerful market participants do not have the information and behavioral advantage.  
Consumers know more about their health and driving ability than government and private insurers.  In some market contexts, consumer leaders and small businesses can be better at foresight, at identifying future technology, innovation and product trends and applying this foresight to their decisions; compared with many large domestic companies and multinationals that can be burdened with dysfunctional corporate bureaucracies and many other information, behavioral and related constraints.  
Regulators know more about their laws, regulations and enforcement and other processes than most businesses; and small farmers in developing economies often know more about growing conditions, opportunities and constraints in their regions than international agricultural experts, donor agencies, and large multinational food processors that recently entered the emerging market economy. 
The insights from behavioral economics and related literatures do not always indicate the need for more frequent and intrusive government intervention.  
Information asymmetries and failures, bounded rationality, and behavioral biases can be important indicators of and reasons for market problems and failures and for transactions that are not satisfactory to one, most or all parties.  Nonetheless, inconsistency with the rational agent model of conventional economics is not sufficient grounds for government intervention.  Obviously, departures from rational choice that result in no regret, no dissatisfaction or no actual or perceived detriment for consumers, firms and other economic agents should be treated quite differently from departures that lead to regret, dissatisfaction and detriment (Frank 2005 and 2008 and Camerer and Malmendier 2005).
  

In fact, when high quality market and other formal and informal institutions are in place, the actions and decisions of less than “rational” economic agents can result in reasonably efficient and “rational” market conduct and outcomes (Tomer 2005:24, Smith 2000:11, Ireland 2008c and the Gigerenzer references noted above).  
Furthermore, the behavioral and related literatures indicate how human agency, capabilities, and learning through frequent actions and interactions with others, and the coping skills and strategies of boundedly rational economic actors, when combined with normal market forces and dynamic change in emerging economies, can offer better solutions than overly aggressive government intervention by inexperienced and boundedly rational competition authorities and other regulators (Altman 2008 and 2011).  
These literatures also point out how nudge type solutions that are less costly and intrusive can at times be the preferred remedy under competition and other laws and regulations (see e.g. Werden et al 2010, Huffman 2009, Kovacic 2007:103, Thaler and Sunstein 2008, Bennett et al 2010, Delsys Research 2009, and the Economist p. 78 March 24th 2012).  
Bounded rationality and behavioral biases including: bounded self-interest, social preferences, overconfidence, too much optimism and too little self-control, reference group neglect, aversions to risk, losses, disappointment, regret, complexity, ambiguity and making decisions in complex, uncertain, unpredictable, and unfamiliar market situations, can place constraints on anticompetitive conduct and outcomes of businesses that apparently have market power.  

In addition, behavioral and information economics point out situations where enforcement actions under consumer protection laws and sectoral regulations can offer better, more proportionate and more cost-effective solutions to competition and consumer problems and related market failures in emerging market economies.  These literatures illustrate as well the need for greater coordination between competition and consumer protection laws and agencies.
For these and other reasons, the working paper gives special emphasis to the insights from behavioral economics and related literatures which indicate how normal market forces, dynamic market and economic adjustments and change, and learning and coping by boundedly rational economic agents can promote competition and consumer welfare with little or no government intervention, nudge type solutions of competition authorities working with non-government actors, and remedies implemented by other economic regulators (Werden et al 2010 and Bennett et al 2010).  

These insights can be especially important to emerging market economies with small competition authorities with limited experience and resources and limited visibility and credibility with the business community, other government agencies and departments and political elites.       
3.0 Major Differences between OECD and Emerging Market Economies and Their Implications for Competition Policy and Law 
There are many important differences between the more advanced OECD countries and competition law jurisdictions and emerging market economies that are highly relevant to our research program.
  This section of the working paper will emphasize those differences that are most important to applying the insights from behavioral economics and related literatures to competition policy and law in emerging economy markets.  These differences and their implications for applying behavioral economics and related literatures to competition policy and law in emerging market economies are described in greater detail in Technical Appendix B under separate cover.  

Exhibit I on the next page lists the major differences and some of their implications for competition policy and law.  The Exhibit emphasizes in particular issues and differences where behavioral and information economics can inform the competition policies and laws, enforcement practices and analytical methods of emerging economy CAs.  The remainder of this sub-section expands on some of these differences, implications and insights that are especially important to the remaining sections of this working paper and our ongoing research program. 
Exhibit I: The Conceptual Framework Important to Competition Policy and Law in Emerging Markets


[image: image1]
In most cases, the relevant markets for competition analysis in emerging market and developing economies are smaller and more fragmented because of an interesting mix of income, purchasing power, structural, behavioral, and information constraints, social preferences, and different tastes and preferences based on ethnicity, language, religion and regions and related “identities”, which further fragment, localize and differentiate relevant product and geographic markets for mergers and other cases.  

Government involvement, intervention and meddling in the economy – including interference with the management and decisions of state and privately owned enterprises -- are still much greater in emerging economies.  Greater government involvement adds to the height and enduring nature of the technical, company created and other barriers to entry found in many emerging markets.  The insights from the behavioral and related literatures will assist emerging economy CAs to select and assess cases and to conduct competition advocacy and compliance promotion activities in a manner that builds trust and “just-world” beliefs in the market system and thereby reduces government intervention and related entry and exit barriers in their markets and national economies (Bénabou and Tirole 2005).  

Unfortunately, greater government intervention including by inexperienced competition authorities can result as well in more government failures based on bounded rationality, behavioral biases and information asymmetries that can become entrenched in government policy and practice and are more difficult to remedy and eliminate when compared with market failures.         

Compared with the OECD jurisdictions, many emerging market economies have less developed markets, market institutions and enterprise sectors.  Many consumers in emerging markets have limited literacy skills, market experience and self-confidence in dealing with service providers and other vendors, and may be too loyal to familiar brands and corporate and family business group names, which make them more vulnerable to objectionable business practices.  
Many smaller enterprises especially in the informal sector, that are suppliers to, customers of, or actual or potential competitors to larger companies, also have limited market experience and confidence as well as little or no access to external financing and other resources, inputs and essential facilities.  As a result, it is often more difficult for smaller enterprises to act as a competitive fringe, expand their capacities and revenues, and become maverick producers that can discipline the pricing and other conduct of larger enterprises.      
Entrepreneurial resources, management expertise, innovation capabilities, and access to infrastructure, logistics, distribution, retail, innovation and other services and networks and other so-called essential facilities are less developed in emerging economies, and often are highly concentrated within a few industries, urban regions, business groups, networks, and ecosystems, and supply chains (Khanna and Rivkin 2001).  

Enterprise sectors of most emerging market economies have corporate governance systems and practices that are different from and are less rules based than in the OECD economies.  Differences in corporate governance and enterprise structures can also have negative effects on competition, consumer welfare and national economic efficiency and performance (Khemani and Leechor 1999).  
Large and highly diversified enterprise and business groups, other large conglomerates and companies, and business networks, multi-country and global supply chains and business ecosystems that participate in multiple markets often enjoy substantial market, economic and political influence and power in emerging economy markets – including preferred access to external financing and to state subsidies, protection, procurement and other entitlements (see e.g. Bernheim and Whinston 1990).  
Behavioral, information, new institutional and related economics literatures can help to explain why privately owned and state-owned business groups as well as business ecosystems and  networks are very important to many emerging economies; and why in some circumstances business groups etc. can abuse their market power, while in others they on balance can promote competition, inter-firm rivalry, efficiency, and consumer welfare (see Exhibit IV at the end of the working paper as well as Technical Appendix B under separate cover).       

The market supporting institutions and organizations needed to protect and promote market and enterprise development and fairer and more efficient markets, have less experience and credibility and fewer human capital and technical resources (North 1990).  Competition authorities, other government departments, and the political, business, academic, media and NGO communities and elites in developing and emerging market economies, generally have limited expertise and experience with and knowledge of modern competition policy and law as well as consumer protection, corporate governance, intellectual property, bankruptcy and other marketplace framework laws and regulations that affect competition and consumer welfare.  
Behavioral biases and related information asymmetries and failures help to indicate when and why competition authorities, other government regulators, smaller domestic businesses and final consumers are at a disadvantage in their transactions, interactions and other dealings with multinational enterprises, large domestic business groups and companies that are now selling and investing in the OECD economies, and competition authorities and other regulators in the more experienced OECD jurisdictions.
Comparatively underdeveloped markets, market institutions, banking sectors, capital markets, enterprise sectors and innovation systems indicate that developing and emerging market economies are operating much further from their technological frontiers compared with the more advanced OECD economies (see the Acemoglu, Aghion and Howitt influences in the bibliography).  

This is particularly true for less developed and prosperous developing economies, which to some degree may require somewhat different competition policy and law standards, priorities and analytical methods compared with the more advanced and higher growth emerging market economies such as Brazil, Mexico, China, India, South Africa, Turkey and in some ways Russia, as well as the more advanced OECD jurisdictions.  

Many of the insights from behavioral economics and behavioral antitrust that are described in the next three sections are particularly important to competition policy, law and authorities in developing economies at an earlier stage of the transition process in terms of economic, market and business development, and market supporting institutions.  

For example, developing economies at an early stage that are far from their technological frontiers have available to them a large number of technologies, hard and soft process, product and organizational innovations, and economic development models.  Appropriate application of these technologies and models can generate substantial growth from a low base and in time could ameliorate and eliminate the adverse competitive effects of a questionable merger, dominant position or other anticompetitive arrangement or conduct.  More specifically, high growth combined with comprehensive liberalization programs including external and domestic reforms can quickly correct Type II errors/false negatives in some market contexts (see Technical Appendix B).  

More generally, as long as these less advanced developing economies are on the transition path towards higher levels of economic, business, technological and market development, a more permissive approach designed to minimize Type I errors/false positives would be consistent with the insights on learning from hard experience, learning by doing, learning through trial and error, and imitation of industry and consumer leaders, provided by the behavioral, information, institutional and evolutionary economics literatures.  These insights would appear to be particularly important to the development of more market savvy consumers, businesses, competition authorities, other regulators and ministries, and other market participants and institutions in less advanced developing economies.  
In stark contrast, overly zealous competition law and other government interventions designed to minimize Type II errors and related consumer, business and regulatory mistakes, could significantly increase the risk of Type I errors and impede the processes of learning, experimentation, self-discovery, entrepreneurship, risk-taking, innovation, technology diffusion, imitation, and information sharing that are so important to economic development and modernization at the early stage of the transition process (see as well Hausmann and Rodrik 2003 and other Rodrik references in the bibliography).  
However, if the transition path is interrupted or reversed, questionable mergers, dominant positions, and non-merger horizontal and vertical arrangements that are approved by a new competition authority can become sources of substantial and entrenched market, economic, and financial power and political influence, which  can distort markets, impede national economic development, and substantially harm competition and consumers for an extended period into the future (see e.g. Fox 2007, Dutz et al 2000 and Khemani 2007a and 2007b).        
There are some other positive differences between emerging market economies and the OECD jurisdictions that can facilitate competition policy and law design, administration and enforcement in the years ahead.  

Many of the developing and emerging market economies were less affected by the global financial crisis and recession of 2008-2009, and many of the developing world’s major emerging economies, led by China, India, Brazil and Indonesia as well as many countries in sub-Saharan Africa, continued to display impressive gains in gross domestic product during the recent global recession and the slow global recovery since then.  Coming out of the crisis and recession, most emerging markets are now growing much more quickly than the OECD economies; and these gaps in growth performance and the resulting convergence in living standards with more advanced economies are expected to be with us for at least the next decade and probably even longer.  

Many of the developing and emerging market economies as well are undergoing more rapid and fundamental structural, technological, institutional and social changes, and many of them arguably are doing a better job of adapting in an innovative manner to the opportunities, threats and challenges of the post 2008-2009 recession global economy.  The result is greater investor, business, consumer and government optimism and confidence in many emerging markets compared with the OECD countries.  

Furthermore, the businesses, consumers, governments, and non-government organizations in many emerging markets are catching up with the OECD countries in the creation, commercialization, acceptance, adoption, and effective use of information, communications, biotechnology, nanotechnology, energy efficiency, advanced materials, and other more advanced technologies.  
Through the ability of emerging economies to “leapfrog” the mature technologies of the 19th and 20th centuries and move directly into the advanced technologies and applications of the 21st, a growing number of competition policy issues and competition law cases in developing economies and emerging markets will involve intellectual property, innovation, network, business ecosystem and related positive and negative externality attributes, challenges and possible remedies and solutions, at a much earlier stage in their overall economic development (see e.g. Sauter and Watson 2008 and Steinmueller 2001).  
In some cases, “leapfrogging” will provide product substitutes for more traditional technologies and products and therefore will enhance competition and consumer welfare; while in other cases and market contexts, new, complex and unfamiliar product innovations and technologies that e.g. are protected by intellectual property rights will increase the risk and harm of anticompetitive strategies and unfair trading practices in emerging economies.  The consequence is that many competition authorities in emerging economies will need to become familiar with and knowledgeable about the positive and negative competition issues posed by advanced technology, innovation and their applications at a very early stage after establishment (see as well section B.4 in Technical Appendix B).               

Another consequence of rapid economic growth and dramatic structural, technological, institutional, economic policy and other changes is that competition authorities in these countries may be well positioned to apply more selective, flexible, nuanced and dynamic approaches in investigating questionable mergers, dominant market positions and non-merger horizontal agreements and related questionable business conduct and unfair trading practices
.  This is because the fragmented, localized and concentrated markets of today could become significantly more open, integrated, competitive and contestable markets in the comparatively near future (Baumol 1982). 
Exhibit II on the next page summarizes the overall methodological approach that we are applying in the working paper and research program.
The four major aspects and messages of the Exhibit are as follows.  First, information asymmetries, bounded rationality, behavioral biases, and institutional issues and constraints are “refracted” through the attributes of emerging market economies that are different from the more advanced OECD economies.  This process of “refraction” results in different competition policy and law challenges, decisions and risks of error for emerging economy competition authorities compared with more experienced OECD jurisdictions.
  

The second major message is that in emerging economies that are undergoing high growth and dynamic and fundamental economic, social, technological, policy and institutional change, all of the parameters, factors and indicators addressed in the working paper are interrelated with feedback loops and complex cause and effect relationships.  In particular, learning through time influences the information asymmetries, behavioral biases, institutional constraints, and major attributes of an emerging economy in a manner that should promote more pro-competitive outcomes and fewer Type I and Type II errors, as long as the economy and its market institutions are on the appropriate pro-competitive development path. 
Exhibit II: Overview of the Methodological Approach and Mental Model Being Used in the Working Paper and Research Program 












Third, refracting information asymmetries, bounded rationality, behavioral biases and institutional issues and attributes through the major differences between emerging market and OECD economies (and between different developing and emerging economies) strengthens the argument that to some degree different jurisdictions should have different “optimal” competition policy and law rules, standards, doctrines and priorities.  

These differences will result from variances between countries in the stage of economic and institutional development, business, competition and consumer cultures, economic history, legal regime and a number of other factors discussed in the literature.  These variances in turn will influence the risks (probability and consequences) of Type I errors/false positives and Type II errors/false negatives that are faced by the competition authorities, business communities, consumers, other affected groups and national economies in each country (Evans and Padilla 2009, Anderson and Jenney 2005, and Ireland 2008a, 2008c, 2008d, 2009, 2011a and 2011b).

The fourth and related message is as follows.  Even when a more advanced economy CA and an emerging economy CA have similar competition rules, standards, priorities and analytical techniques, and are assessing essentially the same evidence, the two competition authorities can arrive at diametrically opposite findings, conclusions and decisions on a merger or other rule of reason case for totally legitimate and justifiable reasons -- which result from the fundamental economic, social, institutional, legal, business culture and other differences between the jurisdictions.  

Applying the insights from the behavioral and related literatures and “refracting” these insights through the differences between more advanced and emerging economies will likely increase the frequency of these situations of potential conflict between competition law jurisdictions.  Merging parties, other companies, and competition authorities in the more advanced OECD economies will need to be ready for and be prepared to accept different decisions from emerging economy competition law jurisdictions that are employing the same and similar competition rules, standards, facts and evidence as the OECD jurisdictions that are investigating the same case.  
This acceptance requires greater understanding and recognition from OECD country competition authorities, merging and other companies, competition law practitioners and academic economists that the differences between the more advanced and emerging market economies countries will result in legitimate differences on how: (i) markets are delineated; (ii) competitive effects, entry, product repositioning and efficiencies are assessed and predicted; and (iii) competition law remedies are identified, designed and implemented (see e.g. Stewart et al 2007 and Botta 2009).    

Blaming a different decision in a merger, abuse of dominance or other competition law case on inappropriate political meddling and business lobbying and on the inexperience, poor analysis, weak leadership, and limited understanding of competition law of the enabling economy CA and government will often not be correct; and will not be helpful to the enabling economy CA and government, and to the merging and other affected companies, their legal and economic advisors, and other stakeholders in their future dealings with the emerging economy’s competition authority.   

4.0 Guidelines for Selective Application of Behavioral and Related Economics Literatures to Competition Policy and Law in Emerging Economies and Markets

Based on the differences between more advanced and emerging market economies and relevant insights from the behavioral and related literatures used to prepare this working paper, the two authors are applying and proposing the following guidelines regarding when and how bounded rationality and the other insights from behavioral economics and behavioral antitrust should be applied to competition policy analysis and competition law cases in emerging market economies.  These guidelines are further discussed in Technical Appendix A under separate cover.       

1. Behavioral and related psychology, information and institutional literatures should not replace neoclassical economics, price theory and conventional industrial organization economics.  Instead, the insights from these literatures should be applied in a careful, selective and evidence based manner to the economic analysis of mergers and other rule of reason cases when the insights and related empirical evidence would assist emerging market economies to minimize the risks of Type I and Type II errors, as explored in Technical Appendix B (see as well Werden et al 2010 and Tirole 2002).

To provide a specific example, behavioral economics indicates that some consumers in some markets have problems with information and product choice overload and therefore would prefer fewer product choices (see e.g. Iyengar and Lepper 2000 and Oldale 2010:141).  However, the two authors are not suggesting that competition authorities in emerging market economies should allow mergers that would result in a material price increase and would substantially lessen competition and consumer choice (Werden et al 2010:11-12 and Ginsburg and Moore 2010:97).

2. To be relevant to the special conditions and challenges faced by emerging economy CAs: (i) there should be solid evidence that bounded rationality, behavioral biases and related information and institutional problems are adding to the market power of companies and causing substantial harm to competition and consumers; and (ii) the competition authority has available behavioral, informational, competition law, consumer protection law, consumer education and/or other regulatory remedies that can significantly alleviate the competition and consumer harm, and which are proportionate, feasible, implementable, cost-effective and have the support of affected and interested parties.  

3. Behavioral biases, information asymmetries, and institutional challenges are implicitly recognized and employed in industrial organization theories and models and in the investigation and adjudication of many mergers, abuse of dominance and other rule of reason cases.  Making these inferences and insights more explicit would assist emerging economy competition authorities with case selection, management, analysis, resolution, and remedies; and in making their decisions more transparent and understandable to a broader audience, especially individuals and groups with limited knowledge of competition policy and law and industrial organization economics.    
4. Behavioral biases and related information asymmetry and failure problems influence the preferences, conduct and decisions of all individuals, companies and other organizations that participate in markets.  
How, why, when and the extent to which behavioral biases and information problems influence conduct and decisions can vary significantly between market participants – leading to greater disadvantages and more mistakes by one group compared with another.  Regardless, understanding the biases and problems and their possible consequences on both sides of the transaction is important to applying these literatures to competition policy and law in emerging economy markets. 
5. Competition authorities and other government regulators are affected by similar limitations of information, cognition, time, effort and motivation -- which can be compounded by principal-agent problems, bureaucratic inertia, careerism, and political influences that are rarely consistent with the rational agent model.  
As a result, bounded rationality, behavioral biases and information asymmetries place limitations on the ability of competition authorities and government actors to solve the market failures that result from the behavioral and information limitations of other market participants – and to find solutions to the government failures that result from their own decisions and the decisions of other government ministries and agencies.  

When a competition problem or other market failure is too complex and ambiguous and the remedy is far from obvious, competition and other authorities should simply monitor the market situation in order to enhance their understanding and learning before taking action.  Otherwise, their good intentions will be overtaken by the unintended consequences that normally result from adhoc government intervention when information and comprehension on the market problem are limited.       
6. Normal market forces, rapid economic, social, technological and institutional change, reputation effects, complex objectives functions of business groups and other companies, and the learning and coping skills and strategies of market participants can often but not always alleviate and remedy the competition and related market problems that are associated with behavioral biases, information asymmetries and related behavioral mistakes and information failures. 
7. The extent of competition in relevant markets is also important. The risk (probability and consequences) of mistakes because of bounded rationality, behavioral biases, and information problems of firms and consumers is often (but not always) lower in more competitive markets.  
Greater competition that provides more product and vendor choice to business customers and final consumers can often reward fair dealing and drive out dishonest producers, vendors and traders that implement strategies designed to deceive, confuse and exploit the information disadvantages and behavioral biases of their business customers and final consumers (see e.g. Lande 2009, Stucke 2010b and 21012a, and Huffman 2012).   
8. Compared with more conventional anticompetitive strategies and outcomes, behavioral biases and related problems and mistakes can be more transaction, situation, context, time, place and person specific (see e.g. Posner 1998, Mitchell 2002 and Huffman 2009).  
As a result, behavioral biases and related information and institutional problems can result in mistakes by consumers, businesses and other economic agents, that may decrease consumer and producer surplus and economic efficiency to some degree, while having no or limited effects on the competitive process.  Consistent application of the substantiality and competitive effects tests are essential when behavioral and related literatures are applied to competition policy and law.  
9. A major advantage of behavioral economics over conventional economics is that the former allows for learning by boundedly rational and information constrained economic agents.  
Behavioral biases and the resulting harm to competition and consumers in emerging economy markets can decrease with accumulated and shared experience and learning, improved “coping” skills and the appropriate use of heuristics by consumers, business customers, suppliers, competitors, competition authorities, other regulators, and other market participants and affected parties (Adkins, Ross and Ozanne 2005, Delsys Research 2009, and the Gigerenzer references in the bibliography).  
One important implication for emerging economy CAs is that the risk of competition and consumer harm varies depending on the type of good -- with less risk for more familiar search goods that are purchased frequently often from the same seller, compared with experience and credence goods -- and the incomes, purchasing power, education, willingness to learn and cope, and other socioeconomic and demographic attributes of individual consumers and consumer groups (DellaVigna 2009:15 and 56-58, and List 2003 and 2004).   

10. Intentional strategies of deception, confusopoly, obfuscation, manipulation of the informational disadvantages and behavioral biases of final consumers and other trading partners, and related unfair trading practices are without economic, efficiency, social, fairness, moral and/or ethical merit and justification.  
Therefore, efficiency, superior performance and “competition on the merits” claims of merging and other companies and their legal and economic advisors are irrelevant when CAs are assessing the adverse effects of unfair trading practices on competition and consumers (see e.g. Stucke 2010 b and 2012a).                 

11. Greater understanding of bounded rationality, behavioral biases and related information failures will help competition authorities in emerging markets to make better decisions and reduce Type I and Type II errors in selecting, investigating and adjudicating mergers, abuse of dominance, and other rule of reason cases.  
Greater understanding and use of behavioral and information economics and related literatures by competition authorities will also promote greater appreciation of the demand (behavioural and information) side of competition and consumer policy and law among the business and academic communities, NGOs and other stakeholder groups (see Technical Appendix B).  

12. In applying behavioral, information and institutional economics to competition policy and law in emerging market economies, competition authorities must take account of the evolutionary and dynamic changes in policy, institutional and market environments, and the potential that adverse competitive effects could be ameliorated relatively quickly through the learning of consumers, business customers, suppliers, current and future competitors, and other market participants..  
13. When selectively applying behavioral economics to case selection, analysis, enforcement methods and decisions of emerging economy competition authorities, the incentives, information problems and behavioral biases of CAs and their enforcement officers and other officials should be taken into account.  
It should also be recognized that, similar to CA officials in the OECD economies, most competition authority officials in emerging economies have received little information, knowledge, training and practical experience on how bounded rationality, behavioral biases and related informational and institutional parameters can influence consumer and business decisions and conduct, market outcomes and the decisions of competition and other government authorities.               

Now that we have laid down some guidelines for integrating behavioral biases, information asymmetries and related problems into merger review and other rule of reason cases, the next section summarizes some of the more specific inferences, ideas, interpretations and references on how the insights from behavioral economics and related literatures can provide assistance to emerging economy competition authorities in selecting and investigating mergers, abuse of dominance, vertical restraints and other rule of reason cases.  As noted above, more detailed analysis is provided in Technical Appendices B and C under separate cover.   
5.0 Applying Behavioral Economics and Related Literatures to Merger Review and Other Rule of Reason Cases in Emerging Economies
5.1 Introduction

As described in greater detail in Technical Appendices B and C, the insights from behavioral economics and related literatures in the fields of information and institutional economics will be most relevant to competition authorities in emerging market economies when these authorities are selecting and reviewing mergers and acquisitions and investigating abuse of dominance and other rule of reason cases – for which preliminary evidence indicates a substantial risk that the arrangement or conduct will increase market power and substantially lessen or prevent competition.  
This section summarizes under eleven topics the more important ideas and inferences from the two Appendices and the behavioral antitrust literature, regarding why and how bounded rationality, behavioral biases, information asymmetries, advantages and disadvantages, and unfair trading practices can be addressed in merger review and other rule of reason cases in emerging economies.  This is done through focusing on a specific behavioral bias, information problem or step in the case selection, management and analysis process.  Many sub-sections discuss as well the behavioral and related insights that require greater theoretical and especially empirical research from the perspective of competition policy and law in emerging market economies.  
Exhibit III at the end of this section demonstrates the major conclusions from Technical Appendix C, that bounded rationality, behavioral biases and information asymmetries and limitations of various economic agents including competition authorities are important to every step of the case selection, management, analysis and resolution process for rule of reason cases in emerging economies.  
5.2 Reality and Perceptions of Reality

Reality and perceptions of reality play an important role in recent advances in oligopoly and related theories over the past three decades in what is called the new industrial organization (IO) economics (see e.g. Church and Ware 2000).  The new IO recognizes that consumer information on and understanding and knowledge of product attributes and quality are much greater for search goods compared with experience and credence goods.
  
The new IO literature also recognizes that a competitor in an oligopoly market anticipates or responds to the pricing, product quality and other conduct of their rivals based on incomplete information on and perceptions of their rivals motivations, intentions, biases, conduct in the past, reputation for overly aggressive and “irrational” conduct, current and future market position, and a host of other behavior related parameters, which can influence and distort the first competitor’s perceptions of the true state of affairs in the relevant market.  The new IO recognizes therefore that all economic agents are to some degree “operating in the fog” -- even when they may have considerable relevant market information and expertise (Camerer et al 1989 and Day and Schoemaker 2004).         

For these and many other reasons, reality and how reality is perceived by economic agents – including how companies with market power and other companies attempt to influence in their favour the perceptions of final consumers, business customers, suppliers, competitors, potential entrants, and competition authorities -- are important to all stages and steps of mergers and other rule of reason cases.   
Reality versus perceptions of reality can be especially important to defining product and geographic markets and market boundaries, identifying close product substitutes, assessing search and switching costs, applying the hypothetical monopolist and SSNIP tests, and assessing the response of other incumbents and potential entrants to a material price increase and change in product quality.
  
Relevant markets in emerging economies that are already small and highly fragmented, differentiated and localized can be further fragmented by the questionable competitive strategies and trading practices of companies with market power that are designed to manipulate and capitalize on the information disadvantages, behavioral biases, social preferences, ethnic, religious, language, demographic and regional identities and other attributes of final consumers, business customers and other trading partners.  

Such strategies can add to the actual and especially the perceived search and switching costs of business customers and final consumers; and in some cases can make these search and switching costs a formidable barrier that has major consequences for market definition, entry conditions, the competitive effects of a merger, dominant position or other rule of reason case, and the effectiveness of proposed remedies. 

Insights from behavioral economics can add to our understanding of the implications of small fragmented markets for merger review and other rule of reason cases in emerging market economies.  Behavioral economics is already playing an important role in defining markets for mergers, abuse of dominance and other rule of reason cases in more advanced competition law jurisdictions (Petit and Neyrinck 2010:4-6).  Product substitutes and the boundaries of the relevant market are determined through addressing both:

(i) actual similarities and differences in product quality and attributes -- e.g. a generic drug has similar therapeutic properties and benefits as its IP protected innovative counterpart; and,

(ii) the perceptions of business customers and final consumers of product quality and attributes, where perceptions are influenced and shaped through advertising, branding, building consumer loyalty and trust, related marketing campaigns, and information, misinformation, confusopoly, obfuscation, and complexification strategies of often the more dominant company with deeper pockets and larger marketing and advertising budgets; these branding, marketing and related strategies can result for example in strong preferences by doctors, pharmacists and final consumers for an innovative drug, despite the fact that the generic version has similar therapeutic properties (see e.g. Stucke 2010b).  

As a consequence, the extent of close product substitutes and the boundaries of the relevant market can be determined by actual differences in product quality and attributes as well as the advertising, branding, marketing, product development and related competitive strategies and trading practices of companies – including unfair trading practices and other possible violations that are normally addressed by consumer protection laws and authorities.      

Emerging economy CAs would benefit from explicitly recognizing how foreign and domestic companies with market power use anticompetitive strategies as well as strategies of deception and confusopoly and related unfair trading practices to influence and manipulate the perceptions of final consumers, business customers and other trading partners in a manner that influences market definition and subsequent steps in the case management and analysis process.  In some market contexts, unfair trading practices can be an easy to identify “marker” of more extensive and consequential anticompetitive business practices that violate the competition law.  

One of the possible ironies and dangers for companies from these behavioral insights is that, through applying the SSNIP test, competition authorities are sometimes in a position to successfully argue for a very narrow market definition with few close product substitutes.  This CA argument would be supported by the success that merging, dominant and other companies are having from their unfair trading practices and related strategies, which are successfully capitalizing on the behavioral biases, information disadvantages and various perceived “identities” of their business customers and final consumers (see e.g. Petit and Neyrinck 2010:4-6, Reeves and Stucke 2011, Bennett et al 2010:18 and Klemperer 1987 and 1995).  
This situation can potentially provide a comparatively easy “fix-it-first” remedy at an early stage of the case analysis process that would economize on the scarce competition enforcement and compliance resources of emerging economy governments, their competition authorities, private sectors and other stakeholders.  Companies at a very early stage of a merger, AOD or other ROR investigation may need to be prepared to make a strong and verifiable commitment to the CA to no longer implement strategies of deception, misrepresentation, confusion, obfuscation and “shrouding” (see e.g. Gans 2005a and 2005b and Gabaix and Laibson 2006).  
Agreeing to and implementing this conditionality would typically result in a broader definition of the relevant market that would encompass: additional close product substitutes in e.g. neighbouring markets, lower actual and perceived switching costs, and reduced risk of substantial adverse competitive effects, if the proposed merger, dominant position or other conduct were to be approved.  
Without implementation of this “voluntary” remedy by the companies under investigation, the merger could be blocked or the dominant position could be declared illegal very early in the investigation or alternatively after a very long and costly case investigation and resolution process.  

5.3 Too Much Confidence, Optimism, and “Hubris” of CEOs, Senior Managers and Their Companies 

In the past few years, the behavioral economics and antitrust literatures have given a great deal of attention to how the behavioral biases of: 
· high self-esteem, overconfidence, too much optimism, hubris, and reference group neglect; 

· including the high self-esteem of entrepreneurs, CEOs and senior managers regarding their own and their companies’ superior capabilities, ethics, morality, social responsibility and respect for the law and legal institutions (see e.g. Bénabou and Tirole 2003, 2004, 2005, 2007 and 2010); 
· hindsight, attribution, confirmation, conformity, aspirations, expectations, reference dependent preferences, and how information and decisions are framed; 

· illusion of control over future events and the conduct and decisions of incumbents and potential entrants; 
· endowment and status quo effects and aversions to risk, losses, disappointment, regret, complexity, ambiguity and making decisions in complex situations; 
· or alternatively a strong appetite for risk and for being perceived as a “person of action” who is prepared to make the tough decisions and to persevere in difficult situations; 
can influence and distort the strategies, conduct and decisions of entrepreneurs, CEOs, other senior managers and their companies and business groups.  
This expanding behavioral literature on companies and other organizations is just as important to emerging economy CAs as the somewhat more familiar literature on how information asymmetries, bounded rationality and behavioral biases and heuristics can influence and distort the preferences, decisions and well-being of final consumers and other individuals.    
In some market and industry contexts, the behavioral biases and heuristics of companies and their managers can result in benign or more pro-competitive strategies and outcomes even when the company has market power.  While in other market contexts, these behavioral biases can result in conduct and outcomes that add to the market power of dominant firms and smaller competitors, cause substantial harm to competition and consumers in the short to medium term, and substantially prevent competition and innovation in the future.  
As described in detail in Appendix B, more research is needed on what happens to competition and consumer welfare in emerging economy markets when information asymmetries, bounded rationality and these and other behavioral biases of companies, business groups, and their senior management senior are “refracted through” the attributes of emerging economies more generally, of emerging economies at different stages in the transition process, and of individual emerging market economies (see Exhibit II above).  

Appendix B suggests the possibility that when we combine together: 
(i) the complex multi-objective functions of privately owned and state-owned business groups and other enterprises in emerging economies; 
(ii) the high growth and dynamic economic, technological, and institutional changes now taking place in many emerging markets; 
(iii) complex enterprise structures, corporate governance practices, and principal-agent and principal-principal relationships, challenges, and problems; 
(iv) the challenges of managing multi-company business groups, multi-division conglomerates, and other more diversified companies; and, 
(v) other institutional complexities, challenges, gaps and voids in emerging economies;
 
these and other behavioral biases and heuristics discussed in the text below, in Exhibit IV, and in the Appendices may more often result in benign or pro-competitive conduct and outcomes in emerging economy markets compared with more advanced economies.  
The basic argument is that multiple complexities added on top of each other would favour simple decision rules, strategies and related heuristics by companies and their management, which on balance favour benign or pro-competitive conduct and outcomes -- compared with anticompetitive strategies and unfair trading practices which require greater effort, information, analysis, and risk.  However, this is no more than a presumption or hypothesis that requires much greater theoretical and empirical research in specific emerging market economies and for the developing world more generally.  
5.4 Behavioral Biases to Prevent Merger Failure and Avoid the Merger Paradox

Some of this behavioral antitrust research has investigated how the information challenges and behavioral biases of merging companies can result in pro-competitive conduct in order to avoid the “merger paradox”.  The merger paradox is consistent with the growing evidence that many if not most mergers fall short of expectations and provide disappointing results to shareholders, senior managers, employees and other stakeholders.  
Behavioral biases and the resulting efforts to avoid the merger paradox can on balance lead to more pro-competitive post-merger conduct and outcomes in highly concentrated markets than would be predicted by conventional neoclassical economics, price theory and industrial organization economics, which too often places more weight on market structure than motivations, incentives, behaviour and conduct.  
The merger paradox story has two dimensions.  First, the application of behavioral economics to companies and other organizations indicate that the behavioral biases of overconfidence, too much optimism, reference group neglect and illusion of control are one reason and often the major reason why many more mergers and acquisitions take place than would be predicted by the merger paradox (see e.g. Malmendier and Tate 2006 and Langevoort 2011).

Second, Huck et al (2003, 2005 and 2007) employ the aspiration levels, expectations, reference dependent preferences, and satisficing behavior of companies and their CEOs and other senior managers in order to explain why some mergers that result in a duopoly or three firm oligopoly, dominant position, and apparent market power do not lead to a material price increase, a substantial reduction in the quantity produced and supplied, substantial reductions in product and service quality, and other adverse unilateral effects, and therefore do not lead to a substantial lessening and prevention of competition.  

Huck et al (2007:1088-1092) find that mergers in highly concentrated markets result in higher levels of production especially by the merged entity and therefore are more competitive, or at least less anti-competitive, than predicted by standard oligopoly theory and the increase in the Herfindahl-Hirschman Index (HHI).  They also find that past history, conduct and events in the relevant market are important, and that duopolies and three-firm oligopolies tend to be more competitive when mergers have taken place in the recent past compared with relevant markets with similar market structures where no mergers have occurred in recent years.  

These pro-competitive predictions and outcomes from Huck et al (2007) result from the aspirations, reference dependent preferences, and resulting decisions and efforts of CEOs and senior management to maintain the same profits as the combined profits of the two merging companies prior to the transaction – in order to demonstrate and “prove” to shareholders, other stakeholders and the business media that the merger was in fact a success.  This requires the adoption of more competitive strategies and higher output levels that lead to lower prices, compared with the standard oligopoly theory.  

These more competitive outcomes are broadly consistent with the growing literature that mergers and acquisitions are often less successful in increasing the revenues, profits, market share and power and shareholder value of the merged entity, compared with the before the transaction (ex-ante) predictions of the overly confident and optimistic managers and other proponents of the merger (Gugler et al 2001 and 2003).  
The Huck et al (2007) study suggests that even fewer mergers would have been profitable and apparently successful, without the aspiration and expectations motivated decisions of the merged entity’s senior management to: increase or maintain output in an effort to maintain profit and market shares at the pre-transaction combined “aspirational” level; and therefore be able to indicate to shareholders that the merger in fact was a success and is achieving the pre-transaction expectations and aspirations of senior managers and shareholders.

While Huck et al (2007) use a quantity driven Cournot oligopoly model (which arguably can often be relevant to many emerging economy relevant markets and industries that produce more standardized products), the insights from their analysis can likely be extended to mergers in differentiated product markets.  

Extending the Huck et al (2007) findings in this manner suggests that the risk of upward pricing pressure -- which is often deemed to be quite high, and in some market contexts even certain, after a differentiated products merger -- can be reduced through two parameters that perhaps may operate together in some transactions: 
(i) the achievement of efficiencies, innovation effects and improvements in product quality and service that are shared with business customers and final consumers and result in no material increase in actual or at least quality adjusted prices (see e.g. Baker and Shapiro 2007, Salop and Moresi 2009, and Farrell and Shapiro 1990, 2008 and 2010);
 and, 
(ii) the high self-esteem, overconfidence, aspiration levels, hindsight bias, aversions to losses, disappointment and regret, and related biases of CEOs and senior managers who wish to maintain combined profits, output, revenues and market shares at pre-merger levels in order to satisfy their own aspirations and the expectations of shareholders and other stakeholders.  

The two reasons are likely interrelated because the behavioral biases operating in the second parameter reinforce the competitive pressures in the first parameter.  Therefore, the two reasons operating together further increase the probability that efficiencies, product quality improvements and other innovation effects will be achieved and shared by the merged entity in order to maintain output and revenues at pre-transaction aspiration levels.  
Behavioral biases could be especially important to the pre- and post-merger decisions and outcomes of business groups and other companies in emerging market economies that: have more complex corporate objectives that go beyond maximizing profit and shareholder value in the short-term; and have preferred access to “patient capital” and other essential inputs.  This possibility is further discussed below.    

The results from the Huck et al (2007) article and related behavioral antitrust and IO research provide a specific illustration of why: 

(i) market structure and business conduct should be given roughly equal weight in carrying out merger and other rule of reason investigations in emerging market economies (see e.g. Ireland 2011b); 

(ii) an overemphasis on market structure increases the risk of Type I errors/false positives when analysing and resolving mergers and other rule of reason (ROR) cases (see Technical Appendix B); 
(iii) the history of the relevant market, including previous business conduct, mergers, entry, and other developments and “external” shocks are important – since, as noted above, (and other things being equal) more concentrated markets that have a history of merger activity tend to be more competitive than markets with a similar market structure and no merger activity in the recent past (Huck et al 2007); and 
(iv) some mergers to duopoly and three-firm oligopoly and dominant positions for other reasons can be permitted in small and fragmented emerging economy markets as long as: the relevant market remains reasonably competitive and contestable (Baumol 1982); the market contains a maverick producer and/or competitive fringe; the market has a history of successful and sustained entry, and pro-competitive mergers and other arrangements and conduct; and the competition authorities with the assistance of business customers, rivals, consumers associations and other stakeholders are well positioned to monitor the competitive conduct and trading practices of the now more dominant merged entity or other dominant firm.     
Before closing this sub-section, the co-authors would like to note one qualification to the Huck et al (2007) analysis and model.  As discussed in section 6.2 below and Technical Appendix B, whether aspirations, reference dependent preferences, the framing of information and decisions and related behavioral biases favour pro-competitive or anticompetitive conduct depends on the market context.  In the Huck et al (2007) analysis, aspirations, the reference point and the framing of decisions are provided by the objective and perceived requirement to maintain production, sales, profits and dividends at the combined pre-merger level “reference points” of the two merging companies – leading to more pro-competitive outcomes in post-merger markets than predicted by conventional oligopoly models.  

However, in the research of Sorensen (2002), Bromiley (1991) and other behavior of the firm scholars, aspirations, reference dependent preferences and the framing of decisions of CEOs and senior managers – when combined with the endowment effect and aversions to losses, disappointment and regret -- are focussed on returning the company to the stronger and more stable performance of the recent past.  In this market context, CEOs and senior managers will be under pressure to adopt higher risk strategies, including by extension anticompetitive and unfair business practices, in order to avoid losses and/or return the company to its “aspiration” levels of the past in terms of sales, market share, position, power and standing, and the stability and certainty of profits and dividends that are valued by shareholders, bankers and other stakeholders.  

Comparing these two market contexts indicates how the endowment effect and aversions to losses, disappointment and regret can lead to: 
(i) simpler and more risk and loss averse strategies in one context, where the emphasis and aspirations are on maintaining profits and market share after a merger; and 
(ii) more complex and higher risk anticompetitive strategies (consistent with “risk seeking by troubled firms”) in a second context where the emphasis and aspirations are on recovering from losses and returning the company to previous “aspiration” levels of strong and stable performance (see as well Bromiley 1991:38 and 55, sub-section 6.2 below and sub-section B.3.13 in Technical Appendix B).  
Moreover, bringing the two market contexts together suggests that, CEOs and senior managers of the merged entity who through time fail to achieve their aspirations and experience serious losses in market position and profits in the post-merger market can become the risk seeking troubled firm of Sorensen (2002) and Bromiley (1991) and therefore will adopt higher risk anticompetitive and unfair business practices in order to recover their losses and previous financial performance and stability and market standing.      
5.5 Behavioral Explanations for Sparse, Excessive and Failed Entry

These and other behavioral biases have also been applied to the entry decision in a manner that appears especially relevant to emerging economy CAs.  As noted earlier, entry barriers are generally higher and entry conditions are normally less favorable in emerging economy markets compared with the more advanced OECD economies.  The recent work of one of the authors in the Southern African Development Community underlined that entry barriers play a major role in merger and other ROR cases in the SADC emerging economies (see as well Singleton 1997, Exhibits III and IV, and Technical Appendices B and C).  
Bounded rationality, behavioral biases and information asymmetries can further complicate the entry decisions and success of emerging economy companies and business groups, and further complicate the entry analysis of emerging economy CAs for mergers, abuse of dominance and other rule of reason cases.  
On the one hand, overconfidence, too much optimism, reference group neglect which discounts the competitive strengths of future rivals, and other behavioral biases combined with limited information and high information and related transaction costs can result in too much “economically irrational” entry by the wrong companies (Stucke and Reeves 2011:40-52 and Petit and Neyrinck 2010:6-8).  

Excessive and “irrational” entry may discipline incumbent firm pricing and other conduct to some degree over the short to medium term.  However, even this premise can be questioned.  Too much entry by the wrong companies that are less efficient and competitive is unlikely to discipline the pricing and other decisions of the larger incumbents during the relatively brief period that the wrong entrants are in the market place.  In short, inefficient entry by the wrong companies is unlikely to have a timely and consequential impact on competition after a merger or dominance and market power are achieved for other reasons in a relevant emerging economy market.  

Regardless, over the longer term, excess entry in emerging economy markets, which later results in too much failed entry, can discourage other more qualified, efficient and “rational” companies: (i) from entering into what is now an over-crowded market; or (ii) from entering in the future into a market that has experienced a great deal of failed entry, bankruptcy and forced exit, and therefore has developed a reputation among companies, banks and other financial intermediaries for being difficult or impossible to enter successfully.    
Failed entry in the future could particularly discourage subsequent entry by start-up and other smaller independent firms that not linked to business groups, networks and ecosystems, and therefore are largely dependent on commercial financing.  When a market has developed a reputation for difficult and failed entry, later threats of entry deterrence by larger incumbents become more than “cheap talk” – even when entry conditions appear to be favourable (Farrell and Rabin 1996).  
By discouraging entry now and in the future, excess and then failed entry provides additional leverage and related advantages to incumbents that have achieved a dominant position through merger or other developments.  Failed entry in the recent past can make the entry deterrence strategies of incumbents even more threatening and effective in the future.    

On the other hand, in other relevant markets, behavioral economics can help to explain why there is too little entry when entry conditions appear to be favourable based on for example ex-ante entry analysis in a merger investigation (Stucke 2007:563-568 and Stucke and Reeves 2011:45-48).  Too little entry when entry conditions are favourable can result from aversions to risk, losses, regret, disappointment, complexity, ambiguity and the unfamiliar, and to making decisions in complex market contexts as well as the endowment and status quo effects, bureaucratic inertia, and the high search costs that are incurred by companies in order to identify, assess and verify high quality entry opportunities in unfamiliar markets and industries.  

“Because individuals prefer a sure low gain to a higher hypothetical gain, a potential entrant will prefer to spend resources, and secure gains, on its existing market, rather than to enter a new market, where gains are potentially higher, but haphazard. Moreover, organizational issues may also discourage entry. Large companies are in theory well-placed to exploit entry opportunities (they hold resources, etc.). However, in practice, their ability to enter a market might be undermined by bureaucratic gridlock” (Petit and Neyrinck 2010:7).  

These and other behavioral biases that can discourage entry when conditions are favorable could be particularly relevant to emerging market economies with: small less experienced enterprise sectors; less developed banking systems and capital markets; information asymmetries and high information and other transactions costs; and economies and societies that are undergoing dramatic, complex and at times unpredictable structural, policy and institutional changes that add to the uncertainty, unfamiliarity, ambiguity, and complexity faced by would-be entrants (Gale and Sabourian 2005).   

Under these circumstances, the behavioral biases of risk and loss aversion, and cognitive limitations, when foresight is constrained and entry appears to be too uncertain and complex, can result in less entry than would be anticipated.  When entry appears to be very complicated and uncertain, overconfidence can be replaced by “defensive pessimism” and lack of confidence regarding the potential entrant’s ability to conduct a difficult and complicated task (see e.g. Tirole 2002 and Bénabou and Tirole 2002a).  

More work is needed on bringing together the behavioral biases that affect entry with the insights from the institutional, industrial organization and related economic literatures that are important to entry in developing and emerging market economies.  Some of the possible hypotheses, which require further research and thought, are as follows.
· Because of the differences between emerging and more advanced economies noted above, excess “irrational” entry by the wrong companies will more often lead to failed entry.  As a result, its positive effects on competition and consumers will be fleeting and negligible compared with excessive entry in more advanced economies.   

· Reluctance to enter leading to sparse entry may be more important to start-ups and other smaller companies with less experience compared to affiliated companies of large, well established and diversified business groups and other larger conglomerates and companies -- which have more entry experience and benefit from preferred access to financing, other key intermediate inputs, market information and government support and protection as well as less active minority shareholders (Moore and Cain 2007 and Gale and Sabourian 2005).  

· For similar reasons, too much optimism and over confidence of management leading to too much entry and failed entry may be more relevant to smaller independent companies compared with business group affiliates and larger more diversified conglomerates and companies, given (i) the collective, cooperative and coordinated decision making of business groups and larger conglomerates and coordinates, which can result in more conservative, risk and loss averse and perhaps “rational” decisions and strategies; (ii) their superior market information, experience, influence and power from operating in several market including markets on the “fringe” of their core products and lines of business (Langlois and Robertson 1995 and Day and Schoemaker 2004); and (iii) their preferred access to the high quality information and learning from governments, industry and trade associations, the financial sector, the academic and research communities, and other external sources. 
 

· Finally, when affiliates of business groups and divisions of larger companies allow their overconfidence, over optimism, and the hubris and egos of their affiliate and division managers to result in questionable/”irrational” entry decisions, the business groups and other larger companies can more often use their preferred access to internal and external financing (including cross-subsidization between business group affiliates and conglomerate divisions), and other resources and advantages to “correct” or cover up these “irrational” entry decisions and mistakes and make entry reasonably successful over the long run – or at least less evident and embarrassing.     

Therefore, in all of these situations, behavioral biases when combined with other entry considerations may “weed out” the potentially weaker entrants, and therefore may on balance support more successful entry by business groups and other larger companies in developing and emerging market economies.  

The entry advantages of business groups and larger more diversified conglomerates and companies have both positive and negative dimensions.  On the one hand, the entry of business group affiliates and other larger conglomerates and companies is more likely to be timely, consequential, successful and enduring and thereby promote competition in concentrated markets after a merger or other market development.  
On the other, successful entry by larger business groups, conglomerates and companies further reduce the opportunities for successful entry and expansion by entrepreneurial start-ups and by small and medium sized enterprises that are more negatively affected by entry over-confidence, entry reluctance, past history of failed entry in the relevant or other markets, and less learning and experience coping with uncertainty, complexity and ambiguity in unfamiliar markets.  

The consequence for some emerging economies can be less enterprise diversity, fewer opportunities for smaller companies to achieve medium firm status, and more concentrated enterprise sectors dominated by a comparatively few business groups, conglomerates and other larger and more diversified firms with market, economic and financial power and political influence (see e.g. Fox 2007, Dutz et al 2000 and Ireland 2008c).         
The insights from behavioral, informational, institutional and related literatures also indicate a number of reasons why the already high entry barriers in many emerging market economies can become even higher and more formidable, entrenched and enduring.  As noted above, behavioral  biases and information asymmetries when combined with rapid, complex and at times unpredictable institutional change indicate that the threats of price wars, predation, exclusionary practices, foreclosure and other entry deterrence strategies of powerful state and privately owned business groups and other incumbents are typically not empty threats and cheap talk (see e.g. Farrell and Rabin 1996).  

This is particularly true for affiliates of large and diversified business groups and conglomerates and divisions of large multinational and state-owned enterprises, which as noted before have preferred access to internal and external sources of patient capital and other key inputs and state entitlements.

5.6 Legal, Regulatory, Social and Behavioral Constraints to Market Exit

An additional consideration for assessing entry conditions is that, in many developing and emerging market economies, exiting the market is at times even more difficult, especially for companies in the formal sector.  Exit barriers in emerging market economies can result from: 
(i) under developed and non-existent bankruptcy and corporate restructuring laws; 
(ii) labour market laws that are designed to protect workers and communities (rather than shareholders) by not allowing failing firms to restructure, downsize and exit; 
(iii) underdeveloped or poorly administered merger provisions in competition, corporate, securities and foreign investment statutes and regulations;
 
(iv) national and sub-national government ministries and bureaus that do not allow their financially troubled state-owned enterprises to downsize, restructure and exit in order to protect jobs and their reputations for sound SOE management (see e.g. Bai and Wang 1998); as well as,    

(v) behaviour and culture related efforts of privately and family owned business groups and other large conglomerates and companies to avoid the losses in corporate reputation and leadership, social standing, political influence and “face” because of the financial failure and exit of an affiliated company, subsidiary or major division.   

These legal and behavioral exit barriers combined with loss aversion and the endowment effect indicate that major incumbents in financial difficulty may fight even harder -- by means of anticompetitive strategies, unfair trading practices, and rent seeking to secure government protection, subsidies and other favours -- in order to discourage entry by more efficient foreign and domestic suppliers.  Less exit by privately owned and state-owned business groups and other larger corporate entities may save some jobs at least in the short run; but provides less market space to support successful entry by better managed and more entrepreneurial start-up and other smaller enterprises.  
Exit barriers when combined with principal-agent problems and reputation effects, may also help to explain the excess entry of overly confident managers.  These managers recognize that shareholders will have to live with their entry mistakes especially in developing economies where capital markets are underdeveloped and alternative business, investment and shareholder exit opportunities are limited.   
To summarize, the behavioral antitrust literature indicates that bounded rationality, behavioral biases and information asymmetries have important, complex and difficult to predict impacts on the entry decision, entry conditions and barriers, and the decision and ability to exit.  These impacts can have major and at times less obvious and predictable implications and impacts for the competitive effects of mergers, dominant positions and other rule of reason cases in emerging economies.  

However, much greater research on these behavior related entry and exit insights and issues and their consequences for market structure, business conduct, competitive effects and possible harm to static and dynamic competition and to consumers in the short, medium and longer term, need to be conducted from the perspective of the special entry and exit conditions and challenges faced by competition authorities and enterprises in emerging market economies. 
5.7 Behavioral Biases, Unfair Trading Practices and Competitive Effects

5.7.1 Cartels, Collusion, Conscious Parallelism and other Coordinated Conduct and Effects

The insights from behavioral economic and antitrust and related literatures provide mixed findings and guidance regarding the risks of cartels, collusion, conscious parallelism and other coordinated conduct and effects in emerging economy markets.  
On the negative side, the insights from the behavioral antitrust and related literatures when combined with the differences between the OECD countries and the emerging market economies discussed in section 3.0, provide additional reasons why explicit cartels and other more tacit collusive arrangements could be established more often and would be more stable, successful and harmful in these economies, compared with the predictions from conventional neoclassical economics and industrial organization economics based on non-cooperative game theory and the prisoners’ dilemma.  
The behavioral and related literatures are especially helpful in explaining how social norms and relationships, mutual obligations, cooperation, trust, and reciprocity of trust; and “rational and irrational” commercial and social punishments, retaliation and vengeance against a non-cooperator, can increase the competitive harm and sustainability of explicit cartels, tacit collusion, follow-the-leader pricing and other forms of coordinated conduct and effects: 
(i) after a merger is completed, 
(ii) after dominance and/or market power have been achieved for other reasons, and 
(iii) in markets with a number of suppliers where single firm market power is not evident but coordinated arrangements and conduct for one reason or another are comparatively easy to establish, implement, monitor and sustain through e.g. strategies of joint and collective dominance and concerted unfair trading practices (see e.g. Kolasky 2002, Iacobucci and Winter 2009 and Stucke 2010b).  

This can be particularly true in emerging market economies with small closely knit business communities where: social and commercial relationships and penalties are co-mingled; monitoring of the pricing and other decisions of “collusion” partners is comparatively easy through e.g. strong industry and trade associations with small memberships; and affiliates of business groups and divisions of conglomerates and large multi-division companies compete against each other in multiple markets.  Under these circumstances, revenge against a non-cooperator to a collusive agreement is not only sweet, but can also be highly profitable and “rational” for a large business group, conglomerate or other diversified company that can “reap the rewards” from such punishments in the form of renewed cooperation in multiple markets. 

On the positive side, the same behavioral norms and biases including trust, reciprocity of trust and other informal rules of business conduct can enhance cooperation, efficiency and effectiveness, and reduce free-riding and the information, transactions, monitoring and litigation costs, of R&D partnerships and joint ventures, strategic alliances, and other non-merger (and non-cartel) horizontal and vertical arrangements that (and in the absence of the exploitation of market power in product and geographic markets) can be efficiency enhancing and promote static and dynamic competition and consumer welfare (Fehr and Schmidt 1999, Fehr and Gachter 2000, Fehr and Fischbacher 2002, Porter 1996, Boscheck 1994 and Ireland 2008c).  

The challenge for competition authorities in all countries but especially for less experienced CAs in emerging economies is to establish laws, policies, and guidelines and to accumulate information, experience and learning in order to properly differentiate between: (i) explicit cartels and other collusive arrangements and concerted practices that are clearly intended to fix prices and harm competition and consumers in other ways; and (ii) non-merger and non-cartel arrangements that may raise competition issues but potentially can enhance efficiency and promote competition and consumer welfare over the longer term. 
One problem faced by some CAs is that their competition laws apply the same provisions to all non-merger horizontal arrangements that are either criminal in nature and overly stringent, which increases the risk of Type I errors through the CA blocking an efficiency enhancing arrangement or discouraging companies from even considering such arrangements; or are too permissive through e.g. allowing the application of the competitive effects test and efficiencies to cartels, which increases the risk of Type II errors that allow cartels to become established and entrenched.  
In some instances, a competition law regime could have both problems through the development of inconsistent case law and CA decisions that attempt to apply the same rules to very different horizontal arrangements.  The Canadian competition law and Bureau arguably had this problem for well over 100 years until the Competition Act was reformed in 2009 and 2010 in order to add a civil “reviewable practices” track to the criminal conspiracy per se type provisions that had been in place since 1889.  As a result of these amendments, “Canada now has a dual-track conspiracy regime with a criminal track for three categories of “hard core” conspiracy agreements between competitors and a second civil track for other agreements between competitors that may prevent or lessen competition substantially” (Szentesi 2010).
Technical Appendices B and C indicate how the behavioral and related literatures can provide some guidance in this regard.  Because strategies to deceive, confuse, obfuscate and exploit typically have no economic or moral merit and efficiency justification, companies that have a history of implementing such strategies and are proposing to establish what they claim to be an efficiency enhancing non-cartel horizontal arrangement should be subjected to greater scrutiny by the competition authority -- compared with companies that have a history of superior competitive performance and compliance with competition, consumer protection, product safety and other laws and regulations.  
A final consideration is that the opportunities for either pro-competitive or anticompetitive cooperation and coordination may be more limited in markets and industries where the major competitors are from different business communities based on ethnicity, religion, language, social status or region, which have been competing fiercely with each other for government favours, market position and corporate leadership for decades (Ireland 2008c and 2011a).  

Beyond these possible inferences and presumptions, more work is needed on how behavioral economics and related literatures can assist emerging economy CAs in assessing and regulating coordinated conduct and concerted practices of various kinds in order to reduce the risk of Type I and II errors.             

5.7.2 Bounded Rationality, Behavioral Biases and Unilateral Conduct and Effects

Recent advances in behavioral economics and antitrust are giving much greater attention to how bounded rationality, behavioral biases, information asymmetries and unfair trading practices can increase the risk of adverse unilateral effects after a merger is completed and dominance and market power are achieved for other reasons.  The adverse unilateral competitive effects that can result from strategies of deception, confusopoly, obfuscation, behavioral exploitation and other unfair trading practices are articulated very well in the recent behavioral antitrust literature.  
In many ways, strategies and business practices intended to deceive, confuse, obfuscate, and exploit the information disadvantages and behavioral biases of business customers, final consumers and other market participants, and related unfair trading practices can deter entry, increase the actual and perceived search and switching costs of business customers and final consumers, raise rival costs, distort markets through e.g. facilitating the creation of “lemons markets”, and reduce efficiency and consumer welfare, in the same manner as more conventional anticompetitive conduct (Stucke 2010b:1073-1074, 1089-1118, Huffman 2012, Akerlof 1970 and Technical Appendix C).  

As concluded by Stucke (2010b:1122): “Prosecuting a monopolist’s anticompetitive deception furthers the legislative aims of competition law. Given deception’s social and economic harms, its lack of redeeming economic benefits or cognizable efficiencies, and the importance of trust in the marketplace, a hard line is warranted” (see as well Stucke 2012a)  

This conclusion would appear to be especially relevant in emerging market economies.  In these economies, limited incomes, purchasing power, market experience and other attributes indicate that many if not most consumers and smaller business customers are vulnerable to the strategies of deception, confusopoly and obfuscation of producers and other suppliers and vendors with market power, especially when the relevant markets involve experience, credence and less familiar search goods.  
Furthermore, such anticompetitive and unfair business practices in emerging economies impede the development of confidence, trust and “just-world beliefs” in markets and market supporting institutions – which are so vital to these countries’ economic growth and development (see e.g. Kovacic 2007:114-116 and Bénabou and Tirole 2005).       

There is however the danger that information on and reasonably credible anecdotes and narratives about unfair trading practices could be misused and misinterpreted in a competition case in a manner that would protect competitors rather than competition and consumers, and would increase the risk of Type I errors/false positives.  Stucke (2010b) proposes three guidelines or “quick-look” standards for applying and interpreting evidence on strategies of deception and other unfair trading practices in a way that would minimize the risk of both Type I errors/false positives and Type II errors/false negatives.
  

His guidelines focus on monopolization and abuse of dominance cases in the US, EU and other more experienced competition law jurisdictions, but these guidelines can be easily extended to and modified for merger, abuse of dominance and other rule of reason cases in emerging market economies.  

First, there should be strong evidence that the implementer of deceptive, confusing and related strategies and unfair trading practices holds a dominant position in the relevant market, has market power for other reasons, and/or would likely have market power and the ability to exploit that market power in the event that the merger, dominant position, predatory conduct, or other questionable conduct or arrangement is allowed to proceed (see discussion of Lande 2007 below).  

Second, there should be strong evidence from the “implementer’s” own business documents, customers, suppliers, industry experts and other sources, that the implementer intends to deceive, confuse, misinform and/or mislead its consumers, business customers, competitors, standard setting associations, and other trading partners in order to increase its market power (see as well Stucke 2012b).  

Third, the competition authority or plaintiff in a private competition law case would require strong evidence and arguments on both causation and substantiality, to the effect that the implementer’s/defendant’s strategies of deception, confusopoly, and obfuscation are capable of adding to and are likely to increase its dominant position and market power and of substantially lessening and/or preventing competition and consumer welfare.  Under these guidelines, the strategies of deceit, confusopoly etc. are not only intended to substantially reduce and prevent competition, but as well are likely to cause the lessening and prevention of competition.  
Combining evidence on intention to deceive with the substantiality and competitive effects tests and the causation standard is needed to reduce the risk of Type I errors/false positives, caused by the hindsight and confirmation biases and other behavioral biases of competition authorities and complainants
, whereby enforcement actions based solely on stories, anecdotes and allegations of potentially misleading statements (or even true statements that are perceived as unfair) could place a chill on pro-competitive interfirm rivalry and conduct, and would protect competitors and hurt competition and consumers in the long term (Stucke 2010b:1114).  

Applying the substantiality and competitive effects tests also ensures that the analysis of strategies of deception, confusopoly, and obfuscation and other unfair trading practices are disciplined by the same competition law standards as the analysis of the unilateral and related effects of more conventional competitive and anticompetitive strategies (see as well Lande 2009:2 and Mulholland 2007:10-11).  

It is proposed that, while unfair trading practices have no economic, social or moral justification, competition policy, law and authorities should not address and attempt to remedy these practices and resulting mistakes by market participants, unless they cause substantial harm to the competitive process and to consumers.  When the substantiality and competitive effects tests are not satisfied, these practices and mistakes are better addressed under consumer and business fraud, consumer protection, unfair trading and similar laws and regulations that have broader public interest objectives (Werden et al 2010:2-4).  

Lande (2007) offers an important extension to the Stucke (2010b) model that could be particularly relevant to newer competition laws and authorities in emerging market economies.  He argues that there are two sources of market power.  The first is the traditional source based on high market shares and a dominant position in a relevant antitrust market.  The second is “deception, significantly imperfect or asymmetric information, unduly large transaction costs, or from other types of market failures that are associated with consumer protection violations” (Lande 2007:1).

When these consumer protection type violations take place, the implementer of these unfair trading practices does not necessarily need to be the largest firm in the market and can still possess and exploit the market power that is needed to materially raise prices, sustain the price increase over a significant period of time, substantially reduce output, product quality and service, and have other adverse effects that harms the competitive process and consumers.  

Many companies with market power through consumer protection type violations would not meet the market share thresholds employed in abuse and monopolization cases, and the four-firm concentration and Herfindahl-Hirschman Index (HHI) thresholds used in merger review if the implementer decided to merge with or acquire a second company.  

Extending the Lande argument would suggest as well that companies, which successfully combine consumer protection type violations with the more typical anticompetitive conduct and unilateral effects, would also not need to be the largest suppliers in the relevant market in order to have and exploit market power.
  As discussed in greater detail in section B.3 in Technical Appendix B, this could be particularly true of affiliates of enterprise and business groups, and hub/keystone companies and other important members of business ecosystems, that supply to multiple markets.   

This Lande (2007) extension could be especially relevant to the analysis of unilateral and related competitive effects and conduct in emerging market economies.  For example, affiliates of large business groups and conglomerates, divisions of large and diversified multinational and state-owned enterprises, and hub/keystone companies of business ecosystems, could be the second or third largest suppliers in a relevant market but could be employing: 

(i) a mix of consumer protection and more conventional competition law violations, 

(ii) combined with their market power and reputations as aggressive competitors in other product and geographic markets, 

(iii) and their preferred access to internal and commercial financing, other key inputs and essential facilities, and political influence;

in order to enhance their market power and become the price leader in the relevant market under investigation.  

Under these circumstances, the domestic and other competitors with larger market shares are more likely to accommodate, free-ride on and benefit from a material price increase and reduction in product quality and service (i.e. will simply “meet the competition”), which are implemented by the smaller supplier with market power.  After all, the smaller supplier is doing all of the “heavy lifting” on their behalf in paying for and accepting the legal risk from implementing these unfair trading practices and anticompetitive strategies.  
The result is a form of coordinated conduct and conscious parallelism whereby all or most major suppliers are implementing the same or similar unfair trading practices in a “concerted manner” in the relevant market or markets (see e.g. Huffman 2012).       
5.8 Behavioral Biases, Information Asymmetries and Claims of Merger Efficiencies and Superior Competitive Performance 

The effects of bounded rationality, behavioral biases and information asymmetries on the interactions between and decision making of CAs and businesses are perhaps most evident, pervasive and cumulative when companies are making claims of merger efficiencies and of superior competitive performance to emerging economy CAs and other stakeholders.  
5.8.1 Information Disadvantages and Behavioral Biases of Competition Authorities 

When investigating mergers, dominant positions, non-merger horizontal and vertical agreements, R&D joint ventures and partnerships, and other cooperative agreements involving competitors and other companies, competition authorities in emerging market economies and other countries are under major pressure from the merging and other affected companies, governments, the business community, and industrial policy and economic development specialists and advocates, to place major weight on: static and dynamic efficiencies; innovation and R&D effects; superior competitive performance; and economic development, inclusive growth, poverty reduction and related socioeconomic non-competition effects, benefits and objectives (Boscheck 1994).              
Merging parties, defendants in other rule of reason cases, and their CEOs and senior management have significant information and experience advantages over complainants, plaintiffs, competition, corporate law, and other government agencies as well as shareholders, employees and other stakeholders, regarding: 
(i) the presumed/predicted efficiencies, innovation effects,  corporate strategies, intentions and performance regarding proposed transactions and other competition matters; and 
(ii) whether a merger, dominant position or other arrangement in the future will result in anticompetitive conduct, unfair trading practices and exploitation of market power; 
(iii) or will increase dynamic competition and “superior competitive performance” in the form of lower costs, higher quality and more innovative products, and lower “quality adjusted” prices to business customers and final consumers.  
Merging and other companies exploit these information asymmetries in order to secure support and approval for transactions and strategies from competition authorities, other government regulators, shareholders, the media, and other non-government stakeholders. 
These information and related advantages can be especially important when less experienced and under resourced competition authorities in emerging market economies are investigating mergers and other cases that involve large well established and highly experienced domestic business groups and companies and in particular multinational enterprises that are based in more advanced and experienced competition law jurisdictions.   

Information asymmetry becomes the behavioral bias of information overload when e.g. in an international merger, abuse of dominance or other ROR case, the merging companies being reviewed submit mountains of documents regarding their self-interested “findings” on competitive effects, efficiencies, innovation effects and superior competitive performance, to an under resourced and inexperienced competition authority (CA) in an emerging market economy.  

In many cases, these documents can be almost totally irrelevant to market structure, business conduct, efficiencies, and competitive effects in the relevant market of the emerging economy, because these documents were prepared for the American, EU and other major OECD country competition authorities.  In many ways, this situation is similar to the strategies of information overload, confusopoly, complexification and obfuscation discussed in the consumer protection, industrial organization and business strategy literatures.  

Merging parties are also hoping that, when faced with all of this complex (and often irrelevant) information and with complex and difficult decisions about future developments and outcomes that cannot be predicted with certainty, CA officials will use simple heuristics and rules of thumb to quickly clear the merger or other arrangement and conduct.  This of course will often be suggested to them by the merging and other companies and their legal and economic advisors, who will argue with great certainty and clarity and often with little objective and verifiable evidence that e.g. (i) a merger or other arrangement will generate significant efficiencies and synergies that will benefit the companies, industry and total national economy; and (ii) the realization of these efficiencies, synergies, innovation effects and related benefits would be delayed and put at risk if the CA does not clear the transaction almost immediately after a cursory pro-forma review.   
One simple and self-serving “proposed” heuristic of the merging parties and dominant company would be that the major OECD jurisdictions have already accepted their efficiency, superior competitive performance, innovation and related claims; and as a result have already cleared the merger, dominant position or other arrangement.  The developing economy CA would not want to be criticized in the international competition law community and business media for impeding and blocking an efficiency enhancing merger or dominant position based on superior competitive performance – which had already been approved by the “more experienced and competent” jurisdictions in the more advanced economies.     
In short, in their dealings with emerging economy CAs, merging and other companies can be expected to exploit the information disadvantages, limited experience, resources, reputation and self-confidence, and behavioral biases including: information and choice overload; herding (follow the leader) effects; aversions to risk, losses, complexity, and ambiguity and to making decisions in complex, uncertain, ambiguous and unfamiliar situations; avoidance of regret; and preferences for applying simple decision rules, other “fast and frugal” heuristics, and simple cause and effect relationships and competition law standards to complex market situations and decisions.  
5.8.2 Behavioral Biases of Merging and Other Companies and of Their Senior Managers and Shareholders

The behavioral biases of merging and other companies and their senior managers and shareholders can also be important to influencing, shaping and promoting their claims of static and dynamic efficiencies, innovation effects and superior competitive performance.  
The “corporate” behavioral biases of overconfidence, over optimism, positivity illusion and illusion of control, desirability bias/wishful thinking, hubris/the self-attribution bias (I was the major reason for previous successful mergers and the superior competitive performance of my dominant company), cognitive dissonance and the confirmation bias, and reference group neglect (ignoring the competitive strengths of rivals and potential entrants), can complement and add significantly to the competition, consumer welfare and other consequences of the information asymmetry advantages of merging parties and other companies over competition authorities and other affected and interested parties.  

The merger literature indicates that merging companies and their CEOs and senior management exaggerate and are often too confident and optimistic about merger efficiencies and overall merger success in increasing sales, market share, profits and shareholder value.  Moreover, because of reference group neglect, they too often under-estimate or ignore the likely product repositioning, entry, productivity improvements, imitation of merger efficiencies, and other responses of non-merging competitors and potential entrants after the merger is completed (see e.g. Tichy 2001, Gugler et al 2001 and 2003, Weber and Camerer 2003, and Gerds et al 2010).  
The same behavioral biases can shape and distort the claims of economies of scale and scope, other internal efficiencies, and superior competitive performance put forward by senior managers of current or would-be dominant firms to competition authorities, their shareholders, future investors, the business and financial media and other stakeholders.            

The information advantages noted earlier -- when combined with too much confidence and optimism, reference group neglect, and related behavioral biases, including neglect of merger integration problems, the management challenges of scale and scope, other internal problems, and of likely responses of competitors and potential entrants -- further strengthen the arguments and self-confidence of merger proponents, dominant suppliers and other companies before competition authorities, tribunals and courts, as well as the media, academics and other interested groups.  
Because of these behavioral biases, the merging and other companies actually believe that the merger efficiencies are substantial, will be realized and will be shared with business customers and final consumers; and that the dominant position is the result of superior competitive performance and the successful pro-competitive strategies of the CEO and senior management (see e.g. Takigawa 2005 and Ireland 2007a).  

And because the merging and other companies and their legal and economic advisors actually believe and have shared beliefs regarding their exaggerated claims of efficiencies and superior performance, their presentations before competition authorities and other groups are even more persuasive and convincing, especially to inexperienced and under resourced competition authorities as well as the business and financial media, government ministries and other supporters with little knowledge of competition policy and law in emerging market economies.
  

Emerging economy CAs and other sceptics and opponents of the efficiencies and related claims of merging and other companies, are further disadvantaged because there are few empirical studies and limited information on whether market dominance was achieved because of superior competitive performance, whether superior competitive performance continued after a dominant position received CA approval, and whether, extent to which and why predicted efficiencies are achieved after a merger is completed.  
This information is especially scarce for competition authorities in emerging market economies.  Lack of empirical evidence and related information further weakens the counter arguments of the competition authorities, business customers, consumers associations, and other stakeholders, which may have plausible and legitimate concerns about the proposed merger, dominant position or other questionable arrangement and conduct but have limited information compared with the merging, dominant and other firms under investigation (Stucke 2007:573-575, Reeves and Stucke 2011:1560-1563, and Stucke and Reeves 2011:47-52).  

Bounded rationality, behavioral biases and information asymmetries on efficiencies and superior performance claims have cumulative effects on the decision-making of emerging economy CAs, enterprises and other stakeholders.  When the senior management of a potential acquirer is competing with other companies to purchase an apparently desirable target company, they first have to convince themselves and their shareholders that the merger efficiencies and synergies will justify the high acquisition price; and then they have to convince the competition authorities that the predicted efficiencies and synergies will be achieved and will be shared with business customers and final consumers.
  In their efforts to convince shareholders, CAs and other stakeholders, they exploit (either intentionally or not) the information disadvantages and behavioral biases of shareholders, emerging economy CAs and other regulators and stakeholders in the manner described in earlier paragraphs and in the Technical Appendices.    

The result for the merged entity is often consistent with the “winner’s curse” whereby: (i) several potential acquirers with similar behavioral biases (including preferences for the conventional wisdom and follow the leader and herding effects) bid up the price of the target company; and then (ii) shareholders, employees, suppliers, business customers and other partners and stakeholders are disappointed with the subsequent merger performance especially when compared with the high “winner’s curse” acquisition price.  

Schenk (2007) explores why and how behavioral biases and related behaviours such as: imitating and mimicking “first merger” rivals, herding effects and cascade models, avoidance of regret, reputation effects, and the opportunities to share the blame for failed mergers with other economic actors, help to explain merger waves and why acquisitions at the end of the wave are much less profitable and more often fail than the earlier mergers.  As stated by Keynes: “conventional wisdom teaches that it is better for reputation to fail conventionally than to succeed unconventionally” (Schenk 2007:15; see as well Langevoort 1996 and Choi and Pritchard 2003).   
The result of these information asymmetries and behavioral biases for the emerging economy CA can be a higher risk of approving an anticompetitive merger and other questionable arrangements (Type II errors/false negatives).  This risk can however be ameliorated to some degree to the extent that the aspiration, loss aversion and other biases of for example the merged entity and its senior managers and shareholders force them to employ more pro-competitive strategies in order to maintain production, gross revenues, profits and market share at the same levels as the combined levels of the two companies prior to the merger (see Huck et al 2007 discussed above and the additional discussion on the merger paradox effect in Technical Appendix B).           

Mergers and dominant positions involve a lot of “hype and hubris” in all national economies (Fanto 2001, Malmendier and Tate 2006 and Langevoort 2011).  The hype convinces the media, industry associations, business research and advocacy groups, and government supporters that the merger or dominant position is essential to the future development and prosperity of the industry and national economy and should be cleared quickly with no further delay, no additional analysis and no modification by the competition authority.  
The hubris convinces CEOs and senior managers that, because of their superior business experience and acumen, the transaction or dominant position for other reasons will achieve its predicted efficiencies and innovation effects and increase company sales, output, market share, profits and shareholder value – while still promoting competition, consumer welfare competitiveness, efficiency, prosperity and development in the national economy. 

The position of the two authors is that competition authorities should not prohibit a merger based on the CAs’ judgement that merger efficiencies and related synergies will not be achieved and therefore corporate profits and shareholder value will be lower after the transaction is completed.  Competition authorities are not “social engineers” with the responsibility to correct the errors of analysis, judgement, overconfidence and hubris of CEOs and senior managers (Werden et al 2010).
  
However, competition authorities should critically investigate mergers in already quite concentrated markets when the efficiency claims of the merging companies appear to be unsubstantiated and unrealistic, are based more on “hype and hubris” than detailed objective analysis, and therefore are not likely to be achieved and/or shared with business customers and final consumers.
        

5.9 Bounded Rationality, Behavioral Biases and Price and Non-Price Predation

The current debates in more experienced competition law jurisdictions on “rational and irrational” predatory pricing and other forms of predation are especially relevant to applying the insights of behavioral economics to competition policy and law in emerging market economies.  Predation has received special attention in the behavioral antitrust literature.  When placed in the context of emerging market economies, many aspects of this predation debate are also salient to applying the behavioral economics and related literatures to other anticompetitive conduct and effects.  

There are a number of studies from behavioral antitrust scholars and the post-Chicago School, which contend that price and non-price predation is more likely to take place and to cause substantial long-term harm to competition and consumers than is predicted by conventional neoclassical and IO models (see e.g. Kreps and Wilson 1982, Beckenstein and Gabel 1986, Ramos 2000, ten Kate and Neils 2002, Tor 2000, 2003 and 2004, Stucke 2010b, Armstrong and Huck 2010, Petit and Neyrinck 2010, Bennett et al 2010, Kobayashi and Muris 2012, and Huffman 2012).  
Recent research has illustrated that the potential for recoupment and super-competitive profits for the predator and substantial harm to competition and consumers is exacerbated when predatory pricing is complemented by strategies of non-price predation, raising rivals costs, and related anticompetitive conduct and unfair trading practices that further unsettle, confuse and threaten rivals, potential entrants and trading partners.  
The likelihood of predation with substantial adverse competitive effects over the longer term further increases when we add to the competition analysis the behavioral biases and principal-agent and principal-principal problems that can support a greater appetite for risk among CEOs and other managers compared with their shareholders and boards of directors.  
Because of the endowment effect which overvalues losses compared with gains of the same absolute value, predation could be especially prominent when loss averse CEOs, senior managers and their companies are attempting to avoid or recover from losses in market share, position, standing, reputation and power when e.g. a merger fails to achieve aspirations and expectations.  
In addition, some rapidly expanding companies may “aspire” to become fully dominant in their core markets and use predation in one or more markets to achieve their “aspirational” goal.  “Irrational” predatory pricing and other predatory strategies, where the potential for recoupment and super-competitive prices appear low when the rational agent model is applied, can still cause substantial harm to competitors, competition and consumers.   
Furthermore, the differences between emerging market and more advanced economies discussed in section three above suggest that the likelihood, potential for recoupment, long-term profitability, relative frequency, and risk of adverse competitive effects that are substantial and enduring, could be much higher when the predation takes place in emerging market economies.  The higher risks are associated with their small and fragmented markets, high actual and perceived barriers to entry and exit, underdeveloped capital markets, distribution and innovation systems and essential facilities, and the other emerging economy attributes discussed earlier.    
This may be particular true for the price and non-price predation strategies conducted by state-owned enterprises and business groups, affiliates of privately owned business groups and other large and diversified conglomerates and companies that compete in multiple markets, have soft budget constraints and preferred access to patient capital from internal and external sources, and good access to other key intermediate inputs, distributions systems, and to state protection, subsidies and other entitlements (McWilliams et al 2002). 
Under these circumstances, “irrational” predation based on bounded rationality and behavioral biases in advanced economy markets can start to approach “rational predation” consistent with the rational agent model when the predation is conducted in emerging economy markets – especially when a reputation for being a tough, aggressive and unpredictable competitor in one market can generate gains in many other product and geographic markets.  This is because successful predation in one market greatly enhances the credibility and effectiveness of future threats of price wars and predation in other markets, making actual predation unnecessary in the future in some instances (see e.g. Leslie 2010 and Farrell and Rabin 1996).     
A smaller enterprise “victim” and its owners and managers, which entered the market quite recently, has had some early success, but have limited resources, experience, and self-confidence, will be under significant uncertainty, tension, and stress, when the smaller enterprise/victim is being targeted by a well-resourced and politically connected predator that is a state-owned enterprise or business group or other larger company in an emerging economy market.  Small business owners and managers facing these kinds of predation threats and strategies from a more powerful rival would tend to make errors in judgement and less optimal decisions that would place the small business at additional risk – making the predation strategy of the more powerful rival even more effective, profitable and “rational” (see e.g. Tor 2003).   

Putting all of these factors together, predation, which is successful and profitable for the predator and harmful for the competitive process and consumers, is likely to be more prominent in emerging economy markets when compared with predictions from the Chicago School and conventional neoclassical and industrial organization (IO) models.  
However, future research will need to bring these factors together with the complexity related behavioral biases and parameters that may favour more pro-competitive conduct and outcomes in emerging economy markets that are growing and changing rapidly.  As noted earlier, these more pro-competitive behavioral biases can encompass: 
· the status quo and endowment effects; 
· aversion to risk, losses, disappointment, regret, complexity, and ambiguity, and to making difficult decisions in highly complex, uncertain and unfamiliar market situations; 
· the “curse of superior knowledge and expertise”; 

· preferences for simple decision rules and other heuristics, and complex objective functions that incorporate social preferences and related corporate image and reputation effects for doing and being seen to do the “right thing”.  
In some circumstances and for some business groups and enterprises, these behavioral biases and heuristics may tend to reduce or offset the information asymmetries, behavioral biases and related factors that would otherwise promote predatory behaviour by more powerful competitors in emerging market economies (see Gale and Sabourian 2005, Sabourian 2004, the many Bénabou and Tirole references in the bibliography, and Technical Appendix B).  

Future research would need to uncover any systematic patterns and empirical regularities based on enterprise structure and corporate governance, the market, policy and institutional context, compliance and competition cultures within the industry and relevant market, stage of development of the national economy and other parameters that are internal and external to the firm, whereby information asymmetries, bounded rationality and behavioral biases would increase or decrease the risk of predation and other anticompetitive conduct in emerging economy markets.  

The final issue that argues for very careful, objective, balanced and somewhat sceptical assessments of predation allegations and complaints that normally are made by current and future competitors is the very real danger in all economies but especially in emerging markets that the predation provisions of competition laws will be misused by less efficient firms to protect them from the pro-competitive price, product quality, innovation and related strategies of more efficient rivals.  In this context, CAs must take full account of the motivations, information advantages and disadvantages and behavioral biases of complaining companies as well as the alleged predator.     
5.10 Behavioral, Information, and Institutional Issues, Complex Objectives Functions and their Effects on Business Groups, Networks and Ecosystems

The insights from behavioral, information, and institutional economics are important to the research on the creation, survival and continuing success and importance of business groups and networks, which dominate the enterprise sectors of many emerging economies; and of business ecosystems (including global supply chains) that are largely located in the more advanced OECD economies but are now becoming global in scope and influence (see Ireland 2011a and Technical Appendix B).  
Business groups, networks, and ecosystems have a number of attributes in common, which are important to applying behavioral, information, institutional and related insights to competition policy and law in emerging market economies.  They typically are groupings of nominally independent companies (from the perspective of company and corporate law) that are built around technology, production, organizational and cultural “platforms” and are led by one or a few major companies called hub or keystone companies in the business ecosystem literature.     

The establishment of these quite different corporate entities is the result to an important degree of information, transaction cost, entrepreneurship, management, financing, technology and related institutional gaps, voids, challenges, and opportunities in emerging and other economies.  And their persistence and continuing success over extended periods are associated with their complex objective functions and informal rules of business conduct, which are based on a mix of commercial, social, cultural and family considerations -- including trust, reciprocity of trust, mutual obligations and support, and shared information, learning, visions and mental models. 
The same literatures are also important to our understanding of the potential competition and innovation benefits and risks that are associated with business groups, networks, and ecosystems in emerging markets (see e.g. Khanna and Yafeh 2007, Ireland 2008c and 2011a, Farrell 2006, Horton 2006, Dobson 2006, Iansiti and Gregory 2006, Moore 2006, Peritz 2006, Wilkinson 2006, Gundlach 2006 and Gundlach and Foer 2006).  
Greater understanding is important not only to emerging economy CAs but also to competition authorities in the OECD jurisdictions.  As indicated by the Microsoft, Intel and Google cases, the AOL-Time Warner merger in the early 2000s, and other competition law cases involving advanced technology companies and platforms, the OECD jurisdiction CAs are already grappling with the complex competition, innovation and market, economic and financial power issues posed by the hub/keystone companies and other companies with market, economic and financial power within business networks and ecosystems.  
There is little published material on competition law cases involving business groups located in emerging market economies.  Enterprise and business groups from emerging markets have been entering OECD country markets in a major way only in the past 10-15 years, and many emerging economies with large business group sectors such as India, China and Indonesia started to enforce their competition laws only in the past few years.  However, this situation could change dramatically in the future given the “going global” strategies of many emerging economy business groups and the more than 80 developing and emerging market economies that now have competition laws and authorities (see e.g. Ireland 2008c and 2011a).     
Therefore, OECD country competition authorities and other government agencies may soon be facing complex and less familiar competition and other issues and cases as privately owned or state owned business groups and networks in emerging economies become more prominent and influential in many advanced economies through exports, greenfield investments, mergers and acquisitions, R&D partnerships and joint ventures, strategic alliances, and other mechanisms.
Canada is currently facing such a matter under its Investment Canada Act.  This matter involves the proposed CAD 15.1 billion acquisition of Nexen by CNOOC: the China National Offshore Oil Corporation.  Nexen is a comparatively smaller privately owned Canadian oil and gas producer and participant in the oil sands that is located in the Canadian province of Alberta.  CNOOC is a large and quite highly diversified state-owned corporation/enterprise group that is involved in a large number of products, services and markets.  These encompass exploration and development of oil and gas, technical services, logistic services, chemicals and fertilizer production, natural gas and power generation, and financial services and insurance.  

This is a “friendly” takeover, which has already been approved by Nexen shareholders because of the high premium over the current market valuation for Nexen. It is reported that the Nexen purchase represents China’s largest overseas acquisition to date and the first time that a Chinese state-owned enterprise has attempted to fully acquire a Canadian oil and gas producer.  
In short, this represents new and unfamiliar territory for all of the company and government players involved in the transaction in Canada and China; and the federal government decision under the Investment Canada Act will provide an important precedent and benchmark that will strongly influence future deals and related commercial relationships between Canadian and Chinese companies.         

Because Nexen is a comparatively smaller player in the Canadian oil and gas sector, there is no indication from the media reports that this proposed merger will be reviewed by the Canadian Competition Bureau.  However, Canadian debates on applying the “net benefit test” and national security considerations under the Investment Canada Act to this transaction, and a previous unsuccessful attempt by CNOOC to purchase an American oil company Unocal, have raised a number of difficult issues that could be relevant to the review of future mergers and other competition law cases in the OECD jurisdictions that would involve state-owned and privately owned enterprise and business groups from merging market economies.  These issues include the following:   
(i) differences in competition, corporate governance, environmental, labour and other marketplace laws, regulations and rules between the Canadian and Chinese economies; 

(ii) the corporate motivations, objectives, structures, and governance practices, soft budget constraints and extent of dependence or independence from government “investors, shareholders and protectors” of a state-owned enterprise or group (or for that matter privately owned business groups that have complex objective functions and motivations that differ from OECD country “norms” that theoretically focus on shareholder value); 
(iii) and what these attributes and differences imply for the future competitive and related conduct and strategies of an emerging economy enterprise or business group that is entering an OECD economy for the first time through merger and acquisition or other mechanisms; and,
(iv) reciprocity of treatment, in particular whether a Canadian (or other OECD country) business can enter and compete in the same markets, industries and lines of business in the emerging market economy.

The final point could be particularly important in a competition law case for assessing whether the emerging economy business group acquirer is disciplined by the same or similar market and commercial forces, incentives, disciplines, constraints and “learning” as the target company and other competitors in the same or similar industries and markets.  
The ability of an emerging economy enterprise or business group to enter a foreign market when its home market is protected from foreign entry and free competition can potentially provide the foundation and motivation for successful predation and related anticompetitive strategies in the foreign market by a state-owned or privately owned business group with deep pockets, a soft budget constraint and preferred access to internal and external “patient capital” (see Ireland 2011a).  The threat of predation, dumping and other questionable business practices by Japanese business groups and enterprises was a major issue in the United States-Japan trade policy frictions and “Structural Impediments Initiative” conflict and negotiations in the late 1980s and early 1990s (Lawrence 1991 and Morita 1991).   
Moreover, if the state-owned or privately owned enterprise or business group has only competed in their own or other highly protected emerging economy markets in the past, the competition authorities and other regulators have no empirical evidence regarding how the acquirer and merged entity would in fact function and compete in a more open and competitive market – except for the stated commitments of the enterprise or business group acquirer that the merged entity will be a “good corporate citizen” and comply with the competition and other laws and regulations of the host country.  In fact, representatives of CNOOC and the Chinese government have made such commitments to the Canadian media and governments during the summer and autumn of 2012.   
Technical Appendix B provides more detailed analysis of the potential competition benefits and risks of business groups, networks, and ecosystems.  This sub-section will summarize some of the more important findings, premises, and conjectures for applying behavioral economics and related literatures to competition policy and law cases in emerging market economies that involve members of these quite distinctive corporate entities and systems.  
As discussed in the Appendix and the previous papers of the two authors, competition cases involving business groups, networks and ecosystems can raise different and more complex competition issues compared with the single independent company that is emphasized in industrial organization economics (see e.g. Ireland 2008c and 2011a and 2011b).  
The extent to which large and diversified enterprise and business groups, conglomerates, networks, ecosystems and other companies with complex objectives functions, contribute to or harm competition, consumer welfare, productivity growth and business and economic development over the longer term in emerging and other economies is highly contested in the business group, competition, corporate governance and related economic and business strategy literatures.    

The literatures on corporate governance, business strategy, new institutional economics, and the behavioral economics of organizations are especially important to understanding the resilience, continuing success and competitive and anticompetitive strategies of privately owned and state-owned enterprise and business groups and networks in emerging market economies as well as in many more advanced European and Asian economies such as Sweden, Japan, South Korea, and Chinese Taipei (see e.g. Camerer and Malmendier 2005, Armstrong and Huck 2010, Ireland 2008c, 2009, 2011a and 2011b, and the many Khanna references in the bibliography).  

As noted above, these literatures indicate that business groups, networks and ecosystems often have complex objectives functions, which can go well beyond the maximization of profits and shareholder value over the short term, in order to encompass a number of other economic, financial, innovation, social, family, reputation, and other goals and objectives that can be either mutually supportive or contradictory.  
Many of the more positive insights from behavioral economics and related information, institutional and corporate culture literatures on e.g. 
· moral and ethical values; 
· cooperation and teamwork; 
· social preferences, responsibility, interactions, and relationships; 
· image and reputation effects; 
· informal institutions and rules of business conduct that are needed to minimize information and transactions costs and to accommodate, adjust to and capitalize on institutional gaps and voids; 
· shared information, learning and “mental models”; 
· self-esteem and self-confidence regarding an individual’s, company’s and business group’s superior capabilities, ethics and morality; and 

· the “curse of knowledge” which prevents individuals and firms from fully capitalizing on their information, knowledge, expertise and related advantages.  

play important roles in explaining the existence, resilience, adaptability, continuing success and competitive and anticompetitive strategies of enterprise and business groups and networks and other large and highly diversified conglomerates and companies in emerging market economies.  
The business ecosystem literature indicates that a mix of commercial and non-commercial values, objectives and informal rules of business conduct are also important to the creation, growth and success of the business ecosystems which at the present time are mainly located in the OECD economies but are now expanding into many emerging economies.      

Complex objective functions and related more positive insights from the behavioral etc. literatures appear to be especially relevant to business groups, conglomerates and other companies in developing and emerging market economies, where: 
(i) complexity, risk and uncertainty are significant, 
(ii) the “optimization problem” is too difficult to solve, 
(iii) satisficing behaviour, and simple, fast and frugal decision rules, strategies, heuristics experimentation and predictions represent reasonable responses to complexity, ambiguity and uncertainty,  

(iv) principal-agent, principal-principal and related corporate governance problems and challenges are prominent, and 
(v) social objectives, preferences and capital are important to corporate strategy and success (Camerer et al 1989, Gale and Sabourian 2005, Armstrong and Huck 2010:30, Bénabou and Tirole 2003, 2004, 2005, 2007 and 2010, Ireland 2008c and 2011a and Technical Appendix B).  

However, until recently, complex objective functions have been viewed by scholars as more of a corporate governance problem than a competition issue, and therefore assessment of the implications of complex objective functions for competition policy and law in the industrial organization, business group, behavioral economics, organization and antitrust, and related literatures is limited and for the most part ambiguous.  

It could be argued as well that Western competition law experience and expertise and more conventional industrial organization theories and models are not particularly helpful to emerging market competition authorities that are investigating a merger, dominant position or other enforcement case that involves one or more affiliates of an enterprise group or business group or member of a business network (see e.g. Fisman and Khanna 2004, Khanna and Yafeh 2007, Granovetter 1995 and 2005, and Smångs 2006).
 

Recent research by the authors of this working paper and other analysts on business groups and networks in developing and emerging market economies suggests that complex objective functions and related insights from behavioral economics can be either efficiency enhancing or harmful to competition and consumers depending on the business group, network or ecosystem, the transaction, and the country and stage of economic and institutional development, and its corporate and competition cultures.  
On the positive side, because of their preferred access to patient capital and other key inputs, members of business groups, networks, and ecosystems can more often be maverick producers, successful entrants, and business customers with countervailing buyer power, which can discipline the pricing and other decisions of merged entities and other companies with market power.  

In addition, for the reasons described earlier, complex business groups, networks, and ecosystems that: 
(i) have many members and affiliates that are independent companies with closely aligned but somewhat different interests and motivations; 
(ii) are attempting to achieve complex objectives functions; 
(iii) need to solve complex management challenges for the leading group companies that are very different from managing a single independent company (see e.g. Ritter et al 2004 and Hakansson and Ford 2002); 
(iv) are operating in high growth, dynamic and volatile emerging market economies; 
(v) are supplying to multiple markets that are complex, unpredictable and changing rapidly; and,

(vi) wish to develop strong reputations, images and self-images for social responsibility, fair dealing, product quality and innovation, and compliance with competition, consumer protection and related laws and regulations;  
may often favour pro-competitive conduct, strategies and decisions that require less information and analysis and allow the application of simpler and more familiar decision rules and other heuristics.  

In short, as noted earlier, the behavioral, information, institutional and related literatures suggest that complex corporate entities, with complex objective functions operating in complex market contexts and multiple markets may on balance prefer simpler pro-competitive strategies over more complex and higher risk anticompetitive strategies in emerging market economies.  For example, business and enterprise groups operating in multiple markets may fear that anticompetitive and unfair business practices in a “core” market where the group has some market power may harm its image and reputation for fair competition and trading with business customers and final consumers in other “core” markets that are more competitive.         

On the negative side, these and other attributes of business groups, networks, communities and ecosystems allow their members to more easily finance and implement predation and entry deterrence strategies, aggressive merger and acquisition programs, and other anticompetitive and unfair trading practices that can increase profits and substantially harm competition and consumers in multiple markets for extended periods (see e.g. Fox 2007, Dutz et al 2000 and Khemani 2007a and 2007b).  
Compared with independent companies with limited internal resources and limited access to external resources, these strategies of business group etc. members can often involve lower risks and higher payoffs, are more likely to be successful for the company and business group, and are more likely to be substantially harmful to competitors, competition and final consumers.  

The major conclusion for emerging economy competition authorities is that when compared with independent companies: (i) more mergers and other arrangements and conduct involving business groups, networks and ecosystems in emerging economy markets will be efficiency enhancing; (ii) more will pose complex competition issues that could result in substantial harm to competition and consumers; and (iii) fewer will have benign or neutral effects on competition and consumer welfare.  
Therefore, the risk (probability and consequences) of Type I errors/false positives and Type II errors/false negatives will both be higher for mergers and other arrangements, conduct and competition law cases that involve business groups, networks and business ecosystems in emerging economy markets – when compared with: (i) cases that involve independent companies in emerging economies; and, (ii) all types of enforcement cases in the more experienced competition law jurisdictions.  
Stated differently, ignoring the special features of business groups, networks and ecosystems, and treating their members and affiliates the same as independent companies, increases the risk of both Type I and Type II errors in competition policy and law analysis and enforcement cases in emerging market and other competition law jurisdictions (Ireland 2011a).                 
These insights and their implications for business group strategy and competition policy and law in emerging markets are further explored in Technical Appendix B and Exhibit IV at the end of this working paper.             
5.11 Major Implications of the Analysis in Technical Appendix B for Type I Errors/False Positives and Type II Errors/False Negatives 

5.11.1 Insights That Would Be Most Helpful to Emerging Economy Competition Authorities

As summarized in section 4.0 and described in some detail in Technical Appendix B, the insights from behavioral economics and related literatures will be most helpful to less experienced and under resourced competition authorities in developing and emerging market economies if the insights are consistent with the following conditions 
The insights should be “result and decision neutral” between more or less intervention by competition, consumer protection and other authorities. 
The insights should help emerging economy competition authorities to recognize that conduct, which is not consistent with the rational agent model, can be either pro-competitive or anticompetitive depending on the company or business group and its objectives, motivation, business customers, final consumers and other trading partners, the relevant market, national economy, and a host of other factors that are internal and external to the firm and specific to each competition policy issue and enforcement matter (see sub-section 6.2 below).
Therefore, the insights should help emerging economy CAs to minimize both Type I errors/false positives and Type II errors/false negatives (see e.g. Reeves and Stucke 2011:1543; Huffman 2012:11-12; Technical Appendix B and Exhibit IV at the end of section 6.0). 

The behavioral and related insights should help emerging economy CAs to identify situations where competition law intervention would do more harm than good through: 
(i) protecting competitors rather than promoting the competitive process and consumer welfare;  

(ii) impeding normal market forces, adaptation to dynamic change and competition, learning, and the development and application of coping skills and strategies by more vulnerable and other economic agents, 
(iii) as well as impeding voluntary compliance and self-regulation, pro-competitive responses of rivals, and other beneficial processes that in many market contexts can resolve or neutralize information failures, behavioral biases, and resulting market failures and distortions without government intervention (Bennett et al 2010:30-35).
The insights should help to minimize the risk of unintended consequences, including: (i) situations where anticompetitive conduct and unfair trading practices are the result of ignorance of, misinformation on, and/or misunderstanding of a new competition law: and (ii) more negative situations where firms and business groups, their industry associations, and other non-government associations can achieve their objectives through manipulating and capitalizing on the bounded rationality, behavioral biases and information disadvantages of competitors, trading partners, competition authorities and other government regulators, ministries and agencies.  Unintended consequences can be especially important and should be carefully assessed when new competition laws and regulations and new enforcement, compliance promotion and other programs are being introduced.      

The behavioral and related insights should assist competition authorities in emerging market economies to apply the tests of substantially and competitive effects in a manner that better allocates their limited financial, human, technical and other resources to those mergers, dominant positions, predation, cartels and other conduct and arrangements that represent the highest risk (probability and consequences) to competition and consumers in their economies over the short, medium and longer term.   

Finally, the insights should assist competition authorities to identify nudge-type and other remedies that are proportionate to the competitive and consumer harm, are feasible, implementable, and cost-effective, and are least disruptive to and most consistent with business operations and transactions, market forces and the learning and coping needs of all affected market participants. 
To an important degree, the insights from the behavioral economics, antitrust, organization and related literatures that are described in the working paper and the Technical Appendices largely satisfy these and other conditions that are important to enabling economy competition authorities.  However, this preliminary conclusion needs to be strengthened through further research that “refracts” the insights from behavioral economics and related literatures through the differences between emerging market and more advanced economies and the major challenges faced by enabling economy CAs and other regulators.   

5.11.2 Potential for Pro-Competitive Conduct and Outcomes in More Complex, Ambiguous and Uncertain Market Settings

One of the more positive insights from the behavioral and related literatures that require greater exploration from an emerging market perspective is that enterprise and business groups, other firms, their senior managers and employees and other economic agents face many difficulties dealing with complexity, ambiguity, uncertainty and the unpredictable and unfamiliar when: 
(i) functioning in markets, industries and economies that are experiencing high growth and fundamental structural, technological, socioeconomic, policy and institutional changes;

(ii) managing enterprise and business groups, business networks and business ecosystems that encompass many nominally independent companies that compete in multiple markets – or managing highly diversified multi-division conglomerates and companies that supply to several markets;

(iii) achieving complex objective functions designed to satisfy the needs and expectations of shareholders and other stakeholders;
(iv) purchasing from unfamiliar suppliers and selling to unfamiliar business customers and final consumer groups;

(v) competing against new and unfamiliar domestic and foreign rivals; 
(vi) adopting unfamiliar technologies and product, process and organizational innovations, developing new goods and services and entering new and unfamiliar markets; and,

(vii) becoming members of new and unfamiliar national, multi-country and global supply chains, business networks and ecosystems, strategic alliances, R&D partnerships, and other formal and informal arrangements involving other companies and market participants.
The behavioral literatures discussed in Appendix B suggest that business groups, companies, their managers and other economic agents that are functioning in complex, ambiguous and uncertain market settings prefer simpler decision rules and strategies and other “fast and frugal” heuristics that on balance (but not always) favour pro-competitive conduct and outcomes.  
Pro-competitive conduct could become the “default option” in many emerging markets especially when aversions to complexity, ambiguity, uncertainty, and the unpredictable and unfamiliar and to making decisions in complex market settings are combined with:

(i) the endowment effect and aversions to risk, losses, disappointment and regret;

(ii) social preferences, high self-esteem and overconfidence in the business group’s or firm’s superior capabilities, ethics, morality, social responsibility and respect for the law;
(iii) the “curse of superior knowledge and expertise”, which prevents individuals, business groups and firms – including firms with market power -- from fully capitalizing on their information, knowledge, expertise, capabilities, market and related advantages; and,

(iv) modern competition laws, policies and regimes and effective enforcement, compliance promotion, information and related programs of competition authorities and other government regulators; 
(v) that provide businesses and other economic agents with the frame of reference, code of conduct, social norms and values and appropriate “motivations, incentives, cues, frames, messages and signals” to further promote pro-competitive conduct and outcomes.                
In short, Technical Appendix B indicates that in many market settings, complexity can lead to competition-promoting simplicity.  While in less favorable market contexts, complexity can favour simpler forms of coordination and collusion including concerted unfair trading practices, that are “inherently suspect and suspicious” and without economic, efficiency or moral justification compared with most forms of unilateral conduct and strategy (Stucke 2010b and Cavanagh 2012).  
In particular, in emerging economies with weaker competition policies, laws, regimes and cultures, smaller and other companies and their senior managers with less self-esteem and self-confidence in their own and their firms’ capabilities may be more prone to conduct conscious parallelism, follow the market leader and other simpler and easier strategies of tacit collusion and coordination in order to survive in a complex, challenging and hostile market environment (see e.g. the Bénabou and Tirole references in the bibliography and sub-section B.2.10 in Technical Appendix B).    

At the very least, these behavioral insights underline the importance of giving appropriate weight to both market structure and business conduct, motivations and incentives – as well as to coordinated and unilateral conduct and effects -- when assessing mergers, dominant market positions and other rule of reason cases in more concentrated markets.  These insights can be especially relevant and helpful to newer competition authorities in smaller and less developed emerging economies, which are experiencing high growth and fundamental changes but where many relevant product and geographic markets are still small, fragmented and highly concentrated (Ireland and Szentesi 2012).        
5.11.3 Selective and Modest Approaches to Applying Insights from Behavioral Economics

Unfortunately, most (although not all) of the behavioral economics and antitrust literature is directed towards the perceived needs of more experienced and better resourced competition law jurisdictions in the OECD economies.  As a consequence, the research largely focuses on how behavioral economics can be used to increase enforcement, better identify anticompetitive arrangements, conduct and outcomes, make competition law enforcement more aggressive and effective, and thereby minimize Type II errors/false negatives when competition authorities fail to challenge anticompetitive mergers and other conduct and arrangements that substantially harm competition and consumers (compare e.g. Bennett et al 2010 and Armstrong and Huck 2010 with Tor and Rinner 2010 and Leslie 2010).  

Therefore, the tendencies towards greater competition law enforcement provided by some of the behavioral, information, new institutional and post-Chicago IO economics scholars need to be tempered by the insights from the Chicago School and other literatures that argue for competition law modesty and careful selection of the cases to be pursued (Godek 1998, Hovenkamp 2005, Crane 2007 and Werden et al 2010). 

A similar modesty should be applied when applying the insights from behavioral economics to argue for more proactive and aggressive design and enforcement of consumer protection policies and laws.  Overly aggressive and paternalistic enforcement of consumer protection laws can: (i) diminish consumer information collection and analysis, consumer search, and consumer responsibility and learning from his or her own experience, successes and mistakes, as well as from other consumers and market participants, (ii) decrease the role and ability of consumer leaders in helping more naïve and myopic consumers to improve their purchasing decisions, and at times (iii) decrease the extent of competition and interfirm rivalry in the marketplace through protecting large incumbents and other competitors and increasing the costs of entry (Armstrong 2008).      
Despite comparatively lower levels of market experience, education and consumer literacy of many emerging economy consumers, there is no empirical evidence to indicate that consumers in emerging market economies are on average more vulnerable and more likely to be victimized by disreputable producers and vendors compared with their counterparts in the more advanced competition law jurisdictions (see Exhibit IV below and section B.4 of Technical Appendix B). The concerns of behavioral economics skeptics that behavioral economics and antitrust will be misused in an overly interventionist and paternalistic manner by governments and their competition, consumer protection and other authorities are just as salient to emerging economies as the more advanced OECD jurisdictions (see e.g. Kovacic 2007, Armstrong 2008, Huffman 2009 and 2012, Werden et al 2010, Manne and Wright 2011 and Wright 2012).            
A final qualification is that while academic and policy articles and studies on whether, why and how behavioral economics should be used to improve the design and enforcement of competition and consumer protection laws has been a growth industry over the past decade or so, the influence of behavioral economics on the actual decisions of competition and consumer protection courts, tribunals, commissions and other authorities has to date been very limited and/or for the most part incidental and unrecognized in the more experienced OECD jurisdictions.  

Judges and other decision-makers on competition and consumer cases are still more comfortable with neoclassical economics, conventional price theory and the rational agent/choice models, especially as interpreted by the Chicago and post-Chicago schools (see e.g. Ginsberg and Moore 2010, Leslie 2010 and Petit and Neyrinck 2010).   

Proposing that less experienced competition and consumer protection authorities in developing and emerging market economies should become leaders and innovators in applying behavioral economics to their competition policy issues and policies and specific competition cases may appear to be a stretch for these authorities.  This in part reflects the generally very helpful influence, technical assistance and advice from the OECD, UNCTAD, International Competition Network, World Bank, European Union and other international bodies on the design and enforcement of competition and consumer protection laws throughout the international economy.  Their advice for the most part focuses on the more conventional price theory and industrial organization models.  

5.11.4 … While Competition Authorities in Emerging Market Economies May Have Some Advantages

Having said that, unlike the American, EU, German, French, Canadian, Australian and other authorities among the more advanced nations, competition and consumer protection authorities in developing and emerging economies are less burdened by decades of CA decisions, jurisprudence and case law and associated analytical methods, enforcement practices, traditions, precedents, “historical baggage”, and institutional and bureaucratic inertia.  Therefore, emerging economy CAs may be better positioned to selectively introduce the insights of behavioral, information and new institutional economics into their case selection and management processes, enforcement practices, analytical methods and adjudication of specific cases. 
In addition, similar to the European Union, most competition laws in emerging markets use administrative laws, decisions, remedies and penalties, rather than the court-based case law in the American antitrust system.  For these and other reasons, emerging market CAs are less bound by the conventions, precedents, case law, enforcement practices, analytical methods and behavioral, institutional and judicial caution, conservatism and inertia of the past (see e.g. Skourtis 2012:1 and Petit and Neyrinck 2010).   
One of the long-term advantages to selective application of behavioral and information economics is that this will force these competition authorities to assess the anticompetitive effects of a merger, dominant position, vertical restraint, non-merger horizontal arrangement and other rule of reason case, from a broader consumer perspective that would go beyond possible material increases in prices to encompass: 
(i) product quality and innovation; 
(ii) consumer choice and access (see e.g. Lande 2007 and 2009); 
(iii) static and dynamic efficiencies and innovation effects that benefit the consumer; 
(iv) consumer information, search and switching costs and the efforts of firms to increase the perceived switching costs of consumers; and 
(v) the quality of transactions, other interactions and relationships between consumers and sellers in terms of efficiency and fairness.  

This broader consumer perspective would highlight the interactions between competition and consumer protection law in a manner that would be expected to enhance the credibility, visibility and perceived and actual effectiveness of the competition authority to consumers/ citizens/ voters, politicians, other government ministries and agencies, the business community, consumer associations and other civil society groups, and other stakeholders in emerging market economies.  
These stakeholders often have limited understanding of competition policy and law, and much greater understanding and in many cases practical experience with the consumer dissatisfaction and detriment that can result from consumer fraud, product misrepresentation, misleading advertising, strategies of deception and confusopoly, and related unfair trading practices (see e.g. Lande 2007 and 2009, Armstrong 2008, OECD 2010, and Averitt and Lande 1997).
The recent work of one of the co-authors on competition policy and law in the Southern African Development Community (SADC) indicated that a number of the member states are now exploring how competition and consumer protection policies and laws can be enforced in a more coordinated and integrated manner in order to better achieve competition, consumer welfare and related socioeconomic objectives.  

For example, Zambia, which is acknowledged as one of the competition law leaders in the developing world, has adopted the American Federal Trade Commission (FTC) and Australian Competition and Consumer Commission (ACCC) model through bringing together competition and consumer protection into a single statute that is now being enforced by one agency the Competition and Consumer Protection Commission of Zambia.  Other emerging market economies in SADC, other parts of Africa and other regions of the global economy will be closely following and learning from the implementation and progress of the Zambian model.
    
As noted earlier, Exhibit III starting on the next page summarizes from Technical Appendix C the role and importance of behavioral and related insights for each of the key steps in the analysis and adjudication of mergers, abuse of dominance and other rule of reason cases in emerging market economies. 
Exhibit III: Role of Behavioral and Related Insights at Key Steps in Merger Review and Other Rule of Reason Cases in Emerging Market Economies
	Key Steps
	Role of Behavioral and Related Insights at Each Step

	Case Selection
	Strategies of deception, confusopoly, and related unfair trading practices are without economic or moral merit and efficiency justification.  Therefore, preliminary evidence of possible harm to competition and consumers from such strategies should be collected from complainants and other sources and assessed in a preliminary manner.   In some instances, such evidence could tip the scales on whether or not to open an official case and start a major investigation.
Viewed in this manner, unfair trading practices can be employed as a good preliminary “marker” of anticompetitive intent and conduct more generally.   



	Market Definition
	Market definition and boundaries are influenced by both actual and perceived product substitutes and by actual and perceived search and switching costs – whereby perceptions can be enhanced by company strategies to exploit the information disadvantages, behavioral biases, and ethnic, religious, demographic and other “identities” of final consumers, business customers and other trading partners.  
Such exploitation can further fragment and differentiate relevant markets, and when successful can result in the company’s product(s) becoming its own relevant market.   Based on the structural presumption and strong evidence of a merger to monopoly and/or a strong and enduring dominant position, a competition authority (CA) could decide to challenge a merger, dominant position, or other arrangement at this early stage unless companies make and follow through on a firm commitment to stop implementing these deception etc. strategies in order to allow a broader relevant market to be employed. 

On the other hand, merging and defendant companies could use bounded rationality, the endowment effect, other behavioral biases, and social preferences and strong reputation for e.g. corporate social responsibility and fair dealing within their own firms and with business customers, suppliers, and final consumers to argue for a broader market definition in a merger or other ROR case – indicating e.g. that for behavioral and other “non-conventional economics” reasons, market dominance and power were not exploited in the past.  

This could be because the firms are facing or believe they are facing a kinked demand curve -- which is less sloped and more elastic above the current price and is more sloped and more inelastic below the current price.  The kink in the demand curve would reflect the actual or perceived threat that business customers or final consumers would switch products or vendors in a “substantial and even irrational, and vengeful manner” in response to evidence that the company is exploiting its market power through a material price increase and/or substantial reduction in product and service quality.  
     

	Entry and Exit Conditions
	Behavioral biases, information asymmetries and related insights can make entry barriers even higher and more enduring in emerging economies.  The implications and competitive effects and outcomes will vary with the market, country, business group and company.  
Nonetheless, aversions to risk, losses, disappointment, regret, complexity, ambiguity, uncertainty, and making decisions in complex market contexts, as well as the endowment and status quo effects, can lead to “sparse” entry in markets where entry conditions appear favorable.  
De novo entry by start-ups and other smaller firms can be especially fraught with complexity, risk and actual and apparent threats and dangers from large, powerful and politically connected incumbents in developing and emerging market economies.  

Alternatively, behavioral biases can result in too much/excessive entry by in some instances the wrong entrants, because of overconfidence, too much optimism, reference group neglect, illusion of control, hindsight bias, hubris/self-attribution bias, time inconsistent preferences (to offset “inefficient procrastination”), and principal-agent and principal-principal problems whereby managers e.g. have a stronger appetite and incentives for risk taking compared with shareholders.  
Excess entry can discipline incumbents with market power for the short to medium term, but excessive entry by the wrong entrants leading to failed entry and early exit can discourage the “right” entrants and capital markets from financing entry into the relevant and related markets in the future.

In addition, behavioral biases combined with underdeveloped capital markets and other attributes of emerging economies suggest that: (i) more entry will be conducted by diversifying business groups and other larger conglomerates and companies rather than smaller start-ups and other smaller enterprises; and (ii) companies with market power after a merger or other development will be disciplined more often by the expansion and product repositioning of incumbents rather than by de novo entry.

Entry is often discouraged in emerging market economies because of legal, social, cultural and behavioral constraints to orderly exit of failing companies.  The legal impediments to exit include labour market laws, lack of bankruptcy laws, and poorly designed and administered merger and acquisition laws.
The social, cultural and behavioral constraints to exit encompass social preferences, responsibilities to family members and friends, and reputation effects (related to loss aversion and the endowment effect of prospect theory).  Therefore, privately and state-owned business groups, conglomerates and ecosystems that are large and highly diversified and have preferred access to internal and external sources of finance are prepared to cross-subsidize weaker affiliated members and divisions in order to maintain their public reputation, image and status as strong and socially responsible competitors and industry leaders.            



	Substantial Lessening of Competition (SLC): Coordinated Effects 
	Social norms, cooperation, trust, reciprocity of trust, and retaliation, severe punishment, and vengeance against a non-cooperator, can increase the incidence, profitability and stability of explicit cartels, tacit collusion, follow-the-leader pricing and other forms of coordinated conduct and effects – especially in smaller emerging market economies with small and closely knit business communities where both commercial and social penalties are available to punish non-cooperators.  
The same behavioral attributes and commercial and social punishment of non-cooperators can enhance cooperation, coordination, efficiency and effectiveness -- and reduce free-riding, information, transactions, monitoring and litigation costs -- of R&D partnerships and joint ventures, strategic alliances, and other non-merger (and non-cartel) horizontal and vertical arrangements, which generally (but not always) are efficiency enhancing and can promote dynamic competition and consumer welfare in the longer term.
More asymmetric capacities, cost structures and market shares after a merger, exit of a major competitor or other market development tend to reduce the risk of cartels, tacit collusion and other forms of coordinated conduct and effects, especially when the non-merging rivals and other incumbents face capacity and financing constraints, which would prevent them from responding to the merger/dominant position through increasing capacity, revenues and market share (and thereby reducing the asymmetries caused by the merger).  
The negative effect of asymmetric markets on coordinated conduct is the consequence in part of information asymmetries and behavioral biases that become more prominent when the market context becomes more asymmetric, complex and unpredictable after the transaction is completed or dominance is achieved for other reasons.  
Finally, in e.g. less advanced emerging economies that are undergoing rapid growth and change and have weaker competition policies, laws, regimes and cultures, smaller and other companies and their senior managers with weaker self-esteem and less self-confidence in their own and their firms’ capabilities may be more prone to adopt conscious parallelism, follow the market leader and other simpler, easier, and more obvious tacit collusion and coordination strategies in order to survive in a complex, challenging and hostile market environment.   

 

	SLC: Unilateral Effects

SLC: Unilateral Effects Cont.
	Behavioral biases and resulting mistakes can also be important in assessing and determining the risk (probability and consequences) of unilateral effects from a merger, dominant position or other “rule of reason” arrangement and conduct.  
Strategies of deception, confusopoly, obfuscation and related unfair trading practices can complement and add significantly to the adverse competitive effects of more conventional unilateral anticompetitive conduct – and in some instances can transform unilateral conduct with ambiguous effects into unilateral conduct into potentially adverse competitive effects.  
This is because such strategies and other unfair trading practices are without economic or moral merit and therefore cannot be justified by counter arguments from companies of static and dynamic efficiencies and superior competitive performance.  Such strategies as well can indicate exploitation of market power and adverse competitive effects by companies that do not have the largest market share in the relevant market.  

More generally, unfair trading practices can be a reliable and credible marker of non-compliant attitudes and cultures within companies, markets, industries and supply chains, which can be especially relevant and helpful to the assessment of adverse competitive effects in emerging economy markets.  

Behavioral biases and resulting mistakes of predators and victims can indicate why and how price and non-price predation, entry deterrence strategies, and related highly aggressive anticompetitive conduct can cause substantial harm to competition and consumers, regardless of whether such strategies are deemed to be “rational” or “irrational” based on conventional neoclassical and industrial organization (IO) models.   

There is also the danger that allegations, complaints and anecdotal information on and “stories” about unfair trading practices could be misused and misinterpreted in a competition case in a manner that would protect and benefit competitors but provide no benefit to competition and consumers.  Guidelines are needed on intent to deceive, market power, and substantial harm to competition and consumers in order to minimize this danger.  
When intention, substantiality and competitive effects tests are not satisfied, unfair trading practices and resulting mistakes by market participants are better addressed under fraud, consumer protection, misleading advertising, unfair trading and similar laws and regulations – including private litigation under e.g. contract and liability laws.

Emerging economy CAs should be aware of other behavioral, information and related factors that can reduce the risk of adverse competitive effects and substantial harm to competition and consumers even when companies have market power.  These are associated with: 
(i) the merger paradox and the expectations, aspiration levels and satisficing behavior of merging companies and their senior managers and shareholders; 
(ii) complex objective functions of business groups, networks, communities, ecosystems, global supply chains and other companies;  

(iii) the endowment effect and aversions to risk, losses, disappointment, regret, complexity, ambiguity and making decisions in complex market situations; and

(iv) the high self-esteem, self-reputation and image,  and self-confidence of business groups, companies and their senior managers in their superior capabilities, ethics, morality, social responsibility and respect for the law.  
These and other behavioral biases and related information asymmetries can lead to the application of simple decision rules and other heuristics that are “simple, fast and frugal”, which on balance favour pro-competitive conduct, decisions and outcomes -- compared with anticompetitive strategies that are higher risk and more complex, more information and analysis intensive, and require more time and effort to design and implement. 
   

	Efficiencies and Superior Competitive Performance
	Merging, dominant and other companies have a strong information and expertise advantage over competition authorities, other government ministries, consumers association, and other NGOS, the media and other stakeholders. 
They also likely know about and at times (and perhaps often) are prepared to exploit the behavioral biases of CAs and other stakeholders in many emerging economies – which are associated with their comparatively limited experience, resources, credibility and self-confidence.  

Moreover, their own behavioral biases of overconfidence, too much optimism, illusion of control, reference group neglect, confirmation and hindsight biases and related biases discussed in the main text mean that owners, CEOs, and other senior managers actually believe their efficiency claims and claims of superior competitive performance.  
As a consequence, their claims are even more convincing and persuasive when presented before comparatively inexperienced and under–resourced competition authorities (agencies, commissions, tribunals, courts etc.) and other stakeholders.  

Their strong beliefs in their claims of efficiencies etc., when combined with their knowledge of the information disadvantages and behavioral biases of others, make it even more imperative that competition authorities in all economies conduct careful, questioning and objective analysis of the predicted efficiencies, innovation effects, indicators of superior competitive performance, and other potential benefits of mergers, enterprises with dominant market positions and other arrangements and conduct.  
This objective analysis should take full account of the behavioral biases and heuristics, the “curse of superior knowledge and expertise”, and related information and foresight limitations of companies and their managers and employees -- and what these biases and other limitations indicate for the credibility of their claims and related data.

	Remedies
	Applying behavioral and related economics to competition law cases can broaden the range of remedies available to emerging economy competition authorities to include: 

(i) eliminating strategies of deception, confusion, obfuscation and related unfair trading practices that operate on the demand side through preventing consumers and business customers from making well informed choices and decisions;

(ii) implementation of nudge type remedies that would be proportionate to the anticompetitive harm resulting from the merger, dominant position or other conduct and arrangement; and 

(iii) specific conditions and obligations such as simpler contracts, higher quality and more accessible information through various delivery vehicles, and consumer and business customer training and market literacy programs.   

For example, a dominant position could be allowed to continue through nudge type remedies, such as small changes to contracts and appropriate use of default options that would eliminate abusive tying and bundling.  A merger could be allowed to proceed if one or both merging companies agreed to eliminate strategies of deception and confusopoly and related unfair trading practices from their strategic toolkit.  
An R&D partnership could be allowed to proceed if small changes are made to the licensing, information distribution or other contractual arrangements in order to reduce or eliminate the risk of adverse competitive effects in final product markets.    

Compared with many conventional anticompetitive remedies, the implementation of consumer protection type remedies by the merged entity or dominant company may be easier to understand and monitor by competition and consumer protection authorities, competitors, business customers, suppliers, final consumers and their associations, and other market and supply chain participants. 

	Comparing the Counterfactual with the Merger, Dominant Position etc. Scenario
	Only a relatively few mergers and other rule of reason cases will be subjected to full dynamic and risk-based benefit-cost type analysis, which would compare adverse effects on competition and consumers (after entry and remedies are taken into account) with static and dynamic efficiencies, innovation effects and the benefits of superior competitive performance to competition and consumers.  

For the relatively few cases when such a detailed economic analysis is required, a dynamic, risk-based and consumer centred analytical framework provides a very good methodology for taking full account of and integrating into the analysis and decision-making the insights from behavioral, information and institutional economics.  
Such an  analytical framework allows CA officials and other analysts to take full account of why and how the questionable competitive strategies and trading practices -- which exploit information asymmetries and behavioral biases and impede the ability of business customers and final consumers to access, assess and act on information -- can substantially reduce informed consumer choice, can soften and distort static competition over the short term, and can prevent Schumpeterian type dynamic competition and efficiencies and the innovation process over the longer term (including firm entry and exit and other forms of creative destruction).
By centering the analysis on consumer benefits and harms, the major findings and final decision of the competition authority are much easier to explain to politicians, bureaucrats, small businesses, voters and other stakeholders. 
In contrast, arguments from economists and legal practitioners that an anticompetitive merger or non-merger agreement, an abuse of dominant position or related anticompetitive conduct should be approved, modified or prohibited based on such abstract concepts as promoting competition, increasing social welfare and aggregate economic efficiency, reducing market power, and increasing other “public goods” do not resonate to the same degree with business people, politicians, consumers, voters and other economists -- who often have little understanding of and experience with competition policy and law, microeconomics and recent IO advances in oligopoly theory.  


	Learning from Previous Mergers and Other Rule of Reason Decisions
	Learning is important not only to boundedly rational consumers and firms.  It is equally important to boundedly rational competition authorities and other government regulators and ministries that have their own distinctive information disadvantages, behavioral biases, heuristics and “shortcuts” (such as placing too much emphasis on market structure), social preferences and resulting mistakes (including Type I and Type II errors).  
To the extent possible given their limited human and technical resources, competition authorities should learn from their previous decisions on mergers and other rule of reason cases in order to minimize the risk of error in the future.  

The more dynamic, risk based and consumer centred analytical approach can provide much of the foundation for assessing on an ex-post (after the case decision) basis the effectiveness of merger review and other rule of reason provisions in a specific emerging market economy and the developing world more generally.  
This proposed analytical framework would allow the monitoring and evaluation team to assess whether the theories, assumptions and predictions embodied in the without and with the merger/dominant position etc. scenarios – including predictions based on cooperative and non-cooperative game theory, other industrial organization models, information asymmetries, bounded rationality, and behavioral biases -- were realistic and broadly consistent with actual market and competition trends, developments and outcomes after the merger, non-merger vertical or horizontal arrangement, or dominant position was either allowed or prohibited.  

Such an approach can address e.g. the extent to which: 
(i) entry, product repositioning, exit and static and dynamic efficiencies, 
(ii) competition law remedies and normal market forces, 
(iii) learning by and the coping skills and strategies of more vulnerable business and consumers and other market participants, 
(iv) the bounded rationality, behavioral biases and social preferences and objectives of relevant companies and business groups, and 
(v) changes in the external technological, policy, socioeconomic and institutional environment, 
had their predicted impacts on softening and offsetting adverse competitive effects and harm to competition and consumers.  


6.0 Concluding Comments and Areas for Future Research  

The insights from behavioral economics and antitrust, including the behavioral economics of organizations and institutions, can play a useful role in the design and enforcement of competition and consumer protection policies and laws in developing and emerging market economies.  

These insights and the resulting behavioral biases, heuristics, and mistakes of consumers, firms, business groups, merging parties, competition authorities and other government regulators and ministries illustrate some of the reasons why the differences between the more advanced competition law jurisdictions and the developing and emerging market economies are important to the design and enforcement of competition policy and law and related laws and regulations in the more than 80 developing and emerging market economies that now have competition policies, laws and authorities.

Nonetheless, these insights and the resulting biases and mistakes of consumers, businesses, competition authorities, and other market participants and affected groups should be interpreted and applied carefully and selectively by competition authorities in emerging market economies – in light of their generally limited experience, visibility and financial, human capital and technical resources.  

In particular, competition and other authorities should be cognizant of the danger that overly aggressive and paternalistic enforcement of competition, consumer protection and related laws and regulations could restrict consumer choice and learning, increase the risks of moral hazard and adverse selection, and impede learning by companies, consumers and other market participants including competition authorities and other regulators.  

As a consequence, the substantiality and competitive effects tests should be applied in a consistent risk-based manner in assessing all complaints and allegations of anticompetitive conduct and arrangements and of unfair trading practices including strategies of deception, confusopoly, and obfuscation.

6.1 Nine Strengths of Behavioral Economics Important to Competition Law and Authorities in Emerging Market Economies

Competition authorities in emerging economies should take full account of nine of the major strengths of the recent advances in behavioral economics and antitrust and the behavioral economics of organizations.  

The first strength is that the insights from behavioral, information, institutional and related literatures address, make more explicit, and provide credible explanations for the challenges and complexities faced by businesses, consumers, competition authorities and other market participants in emerging market economies that are in transition and becoming more open, market oriented, entrepreneurial, innovative and knowledge-based. 

This is because behavioral economics and related literatures give major attention to the preferences, conduct and decision-making of companies, consumers and other economic agents in real-world market contexts, transactions, interactions and relationships that are characterized by complexity, ambiguity, unfamiliarity, volatility, unpredictability and stress.  
Business groups, other companies, and their CEOs, other senior managers, investors, business customers, final consumers and other trading partners in emerging economies are functioning in highly complex, dynamic and unpredictable market settings, which often generate: too much unprocessed, confusing and unhelpful information; too little reliable, credible and useful information; sometimes too many product, vendor, business customer, supplier and entry opportunities and choices; and typically too many difficult decisions in complex, ambiguous and unfamiliar market situations.  
The result is information, choice and cognitive overload and related information and behavioral challenges and biases for all market participants, including emerging economy competition authorities.  Behavioral economics and related literatures provide guidance on how complexity of all kinds
 will influence the conduct, preferences and decisions of businesses, consumers and other market participants; and how simple, fast and frugal heuristics, shortcuts, learning and coping skills and strategies can often (but not always) help to promote more pro-competitive consumer decisions, business conduct, government decisions, and market outcomes (see e.g. Gigerenzer 2008 and Gigerenzer and Goldstein 1996).         

The second strength is that the behavioral economics, antitrust and related literatures give roughly equal attention to how these insights can be interpreted to minimize the risk of Type I/false positive and of Type II errors/false negatives in assessing mergers, dominant positions and other rule of reason cases (see Exhibit IV at the end of this section).  
The behavioral and related literatures indicate that, when the market context is dynamic and volatile, high risk, complex, unpredictable and ambiguous, more competitive strategies that use simpler decision rules and other heuristics and rules of thumb are easier to design and pursue than more information and analysis intensive anticompetitive strategies -- even when the market is highly concentrated and the company being investigated may have market power.  

Furthermore, senior managers of business groups and companies with complex objectives functions are more likely to pursue more competitive strategies after a merger in order to satisfy their own aspirations and the expectations of shareholders.  In short, complexity can result in the search for simplicity by firms and other economic agents, which often but not always can favour competitive conduct and outcomes.  

On the other hand, company strategies of deception, confusopoly and obfuscation and related unfair trading practices can substantially harm competition and consumers even when the company has a smaller market share and is not the largest supplier in the relevant market.  Furthermore, strategies of companies and business groups, which appear to be “irrational” when the rational agent model is applied in more advanced jurisdictions, may in fact be quite rational when implemented in emerging market economies.  
And regardless of their lack of consistency with the rational agent model of conventional economics, so-called “irrational” strategies of companies can still cause substantial harm to competition and consumers in emerging economy relevant markets especially over the short to medium term.  Market forces in many emerging economies will often be slower and will not always be successful in disciplining and correcting the “irrational” and “rational” anticompetitive strategies of business groups and other firms – especially in countries at an early stage of the transition process (see section 3.0 above).         

These and related insights from the behavioral literatures emphasize the need for a fact intensive, evidence based and balanced analytical approach between market structure and business conduct, and between competitive effects and static and dynamic efficiencies and innovation effects, in order to minimize the risk of Type I and Type II errors when investigating and adjudicating rule of reason cases in emerging economy markets (see e.g. Kovacic 1997 and Wright 2012).
       

The third strength is that the behavioral economics, antitrust and related literatures describe how competition and consumer protection policies, laws and authorities can and should work together to investigate rule of reason cases that involve possible anticompetitive conduct and unfair trading practices and to design feasible, implementable and proportionate remedies to be implemented under either or both laws.  
Such remedies could also involve trade, sectoral, corporate governance and other policy, legal and regulatory regimes and instruments.  Used in this manner, remedies from a competition case could help to accelerate market opening, liberalization, related domestic reforms and the establishment of a robust competition policy regime and culture in transition economies.    

Fourth, the behavioral literatures further illustrate the advantages of applying a dynamic, risk-based and consumer centred analytical framework to more difficult and contentious rule of reason cases in developing and emerging market economies.  Such a framework gives appropriate weight to how anticompetitive conduct and effects, business strategies of deception and confusopoly, and related unfair trading practices, which try to deceive and confuse rather than serve the needs of the business customer and final consumer, can disadvantage the consumer and decrease consumer welfare in many ways: through higher prices, lower product quality, poorer service, more limited product and vendor choice and access to goods and services, and higher perceived and actual information, search, switching and other transactions costs (see e.g. Lande 2009 and OECD 2010).  

These adverse competition and consumer effects can be especially important to lower income and other more vulnerable consumers in emerging markets.  While remedying these competition and consumer problems can greatly increase the effectiveness, credibility and visibility of comparatively new competition policies, laws and authorities in these countries.  Highly visible competition law successes in turn help to build a competition and consumer culture in emerging market economies that favours competition, interfirm rivalry, innovation and consumer welfare over collusion, corruption and rent seeking; and therefore help to build trust in the market and enterprise systems.
Fifth, these behavioral and related insights, when combined with and “refracted through” the major differences with more advanced competition law jurisdictions, provide additional information and guidance regarding why competition authorities in emerging markets require somewhat different competition law standards, priorities, enforcement practices, and analytical frameworks.  
These insights and differences help to explain: 

(i) Why some of the arrangements and conduct that are now largely ignored by many of the more advanced and experienced jurisdictions such as price and non-price predation/raising rivals costs; and horizontal, vertical and conglomerate mergers that could substantially prevent competition in the future; carry a higher risk of substantial harm to competition and consumers in emerging markets.
(ii) Why other arrangements, conduct and market structures such as mergers to duopoly and three-firm oligopoly, dominant positions, vertical restraints and arrangements, and essential facilities, can under certain market circumstances be benign or pro-competitive and generate static efficiencies and especially more dynamic Schumpeterian type efficiencies; and thereby contribute to the development of smaller and other emerging market economies. 
Under certain circumstances, these arrangements and related conduct in emerging economies could be approved (with or without nudge type and other remedies) and then monitored closely by the competition authority, business customers and other affected businesses, consumers associations, and other groups.  

Sixth, the insights from behavioral economics and antitrust and the behavioral economics of organizations, when combined with and “refracted through” the differences of emerging economies compared with more advanced OECD economies, expand our understanding of why privately and state-owned enterprise and business groups, conglomerates and other companies with ownership structures, governance practices and objectives that differ considerably from western models: 
· are established, persist and continue to thrive in emerging market economies;
· pose new, complex and often unfamiliar pro-competitive and anticompetitive challenges to competition authorities in their home countries; and 
· increasingly to CAs in other emerging and more advanced economies, where they are now active as sellers, producers, investors and strategic partners in supply chains and other arrangements.  

One of the major findings from this and the previous research of the authors is that mergers, dominant positions and other arrangements and conduct that involve one or more of these groups, conglomerates and companies will more often be efficiency enhancing and pro-competitive and will more often raise serious competition and consumer concerns, compared with similar arrangements and conduct that involve more conventional western style corporations and companies (see e.g. Ireland 2008c and 2011a).  
Similar issues, findings and presumptions can be applied to hub/keystone companies and other members of business ecosystems (that are created around advanced technology, organizational, cultural or other platforms) that are now entering and becoming prominent in many emerging market economies.           

Seventh, the insights from the behavioral literatures are important to the development and implementation of a more dynamic risk based analytical framework for assessing mergers and other rule of reason cases.  Such a framework would take full account of the many economic, social, market, institutional, learning and coping challenges, pressures and forces that through time can remedy adverse competitive and consumer effects from a merger, dominant position or other conduct and arrangement without intervention or with only a nudge type remedy by a competition authority or other regulator.  These pressures and forces include: 

(i) Normal market forces which become stronger as an emerging and transition economy becomes stronger, better developed and more prosperous.
(ii) Expected pro-competitive changes in the future to policies, laws, regulations and formal and informal business and market institutions.  

These changes encompass reductions in trade, investment, technology and related barriers with neighbouring and other countries under regional trade agreements, bilateral and multilateral arrangements with more advanced economies, and formal and informal information sharing and cooperation arrangements with competition authorities in neighbouring and other countries.
(iii) Entry, product repositioning and other pro-competitive responses of rivals and other businesses to the anticompetitive strategies and unfair trading practices of more dominant suppliers and other incumbents. 
(iv) The arguably “irrational” but often on balance pro-competitive strategies of more dominant suppliers that are designed to maintain output, sales, market share and/or profits after a merger, entry, or other market development and “external shock”.  
(v) Learning by doing, learning by monitoring and benchmarking, follow the leader and the related imitation and “mimicking” strategies of consumers, businesses, competition authorities, and other government regulators and ministries. 
As emerging economies become stronger, more open and more integrated into the international economy and global business, government and NGO networks, the number of consumer, business, government agency, NGO and other leaders to learn from and be benchmarked and imitated can expand greatly.
(vi) Coping skills and strategies of more vulnerable and other consumers, smaller enterprises and other market participants that learn through time how to cope with and ultimately benefit from market transactions, interactions, relationships and situations that at the outset are unfamiliar, complex, and daunting (Delsys Research 2009 and Adkins, Ross and Ozanne 2005).
Eighth, the insights from the behavioral, information and related economics literatures add significantly to the arguments of competition law practitioners and scholars that competition law analysis must go beyond economic theories, models and formulas and place greater weight on the collection and analysis of empirical evidence on the history and evolution of market structure, business conduct, entry, exit, attitudes of businesses, consumers and other market participants, and other major events and “natural experiments”
, and their implications for competition and consumers, in: 
(i) the relevant market for the merger or other rule of reason case, 
(ii) the same product market in other jurisdictions, 
(iii) similar (sometimes called neighbouring) product and geographic markets in terms of products, business customers, final consumer, competitors and other attributes; and 
(iv) other related and unrelated markets in the same and other countries, where some of the same enterprise and business groups and companies are also competitors.       

Empirical evidence from business customers, rivals, suppliers, industry experts and other key informants could indicate for example whether: 

1. Previous mergers were considered to be successful for the merging companies and their shareholders and resulted in pro-competitive conduct and effects despite the apparent increase in dominance and market power. 
2. Previous entry in the relevant or similar markets was deemed to be excessive or sparse, and was considered to be timely, sufficient and enduring in terms of competitive effects and consumer choice. 
3. Maverick producers, entrepreneurial start-ups and/or a competitive fringe were present or were starting to emerge in the relevant and similar markets.  

4. Previous mergers and other market developments resulted in more asymmetric market structures, which reduced coordinated conduct and increased unilateral conduct and effects (that were anticompetitive, benign/non-substantial or pro-competitive).
5. Major customers possessed, were willing to use, and successfully employed their buyer power after a merger or after dominance was achieved for other reasons. 
6. Dominance in the past was achieved through anticompetitive conduct and arrangements and unfair trading practices rather than superior competitive performance as claimed by the company under investigation. 
7. Predicted efficiencies from previous mergers or dominant positions in the relevant market were in fact achieved and shared with business customers and final consumers. 
8. Rivals, business customers and final consumers learned through time how to accommodate, imitate, cope with, capitalize on and/or discipline the more dominant player that resulted from the merger, exit of a major supplier or other market development that increased market concentration and dominance.
9. Merging and other companies under investigation have complex objective functions that place major weight on corporate social responsibility, have good reputations for fair trading and complying with competition, consumer protection and other laws and regulations, and have designed and are now implementing voluntary compliance programs for competition and other laws and regulations.    

The questions administered to key informants in a rule of reason case would be similar to but somewhat broader than questions based on more conventional price theory, microeconomics and industrial organization models.  The questions would be “framed” and the responses interpreted through using the additional insights and lens provided by behavioral economics and the related literatures discussed in this working paper and the three Technical Appendices (under separate cover).  
Competition authority officials and other interviewers therefore would require information, understanding and training to administer follow-up questions on informant responses that appear to be associated with behavioral, informational and related non-conventional economic literatures (see e.g. Rosch 2009 and 2010, Werden et al 2010, Stucke 2007, Reeves and Stucke 2011, Carlton 2003a, 2003b, 2004 and 2009, Coate 2005a, 2005b and 2006, Baker and Bresnahan 2006, Kaplan 1996, Reynolds and Walters 2008 and US DOJ and FTC 2010).

The ninth and final lesson is arguably more conjectural but could be important in the future.  It is possible but not yet certain that selective use of the insights from behavioral, information and related economics literatures could over time make the economic analysis of mergers, dominant positions and other rule of reason cases less complex and more approachable, tractable, transparent, understandable and predictable to non-economists as well as economists with limited industrial organization and competition law knowledge and experience.  
Such a contribution could be valuable at a time when many members of competition commissions, tribunals and courts in the more experienced competition law jurisdictions are complaining about highly complex, technical and opaque economic formulas, theories, presumptions and theoretical and empirical models, which generate multiple equilibria and outcomes that are often counter intuitive and difficult to explain, and can be interpreted to support both sides of the competition law argument (Rosch 2009 and 2010, Huffman 2012 and Wright 2012 ).  

Competition authorities in emerging market economies with limited experience, economics expertise and resources would likely have similar and even more problems with complex economic theories and models.  When explained properly to lay people, the following insights and biases from behavioral economics and related literatures are consistent with common sense and are familiar to most of us:  

(i) high self-esteem, self-confidence, overconfidence and “hubris” especially in our own abilities, ethics, morality and respect for the law; 

(ii) too much optimism about the future; 
(iii) neglecting the strengths of rivals (reference group neglect);
(iv) focusing on evidence that is fully consistent with our views, perceived interests and prior beliefs (the confirmation and conformity biases and cognitive dissonance); 
(v) procrastination and making efforts to avoid risks, possible losses, disappointment and regret, complex, ambiguous and unfamiliar situations, and difficult decisions; 
(vi) difficulties with understanding and using risk, probabilities and discount rates; 
(vii) placing too much weight on current preferences, consumption and utility (instant gratification) and too little on our future well-being;
(viii) presuming that our current consumption and business preferences and decisions will be the same in the more distant future;   
(ix) too much information in some transactions and too little in others; 
(x) overly complex and biased product information and contracts (associated with both information asymmetries and information overload); 
(xi) lack of willpower and self-control; 
(xii) changes in tastes, preferences and decisions based more on emotion rather than “reason” (because of e.g. fear of regret, preferences for fairness and equality, aversions to disappointment and betrayal, and “irrational” retaliation and vengeance against a “wrong-doer”); 
(xiii) social influences, objectives and preferences – including placing important weight on the advice and preferences of relatives, neighbours, friends, consumer and business leaders, financial advisers and other third-party intermediaries; and,

(xiv) seeking out and applying simple, “fast and frugal” decision rules and related heuristics when products, technologies and market transactions and situations are complex (preference for simplicity and a simple uncluttered life).  
There is some evidence as well that applying these behavioral insights and biases can reduce the number of market equilibria, possible outcomes and counter intuitive results, and can improve the predictions on adverse competitive and consumer effects, from some theoretical and empirical industrial organization models that are based on non-cooperative and cooperative game theory (see e.g. Gale and Sabourian 2005 and Sabourian 2004).  

The insights from behavioral and related literatures could also in some cases simplify the rule of reason analytical process.  Similar to cartels, collusion and conspiracies, intentional strategies of deception, confusopoly, obfuscation, and related unfair trading practices are without economic and moral merit and a plausible efficiency justification.  Therefore, their adverse effects on competition and consumers can generally be presumed without detailed analysis on market definition and market power.  Such strategies and business practices can as well be a good preliminary “marker” of broader and more extensive anticompetitive intent and conduct (Stucke 2010, Muris 1988 and 2000 and Rosch 2009).    

However, for this possibility to come closer to a certainty, behavioral economists need to become better at explaining and simplifying for a broader audience the insights, biases and terminology that they have borrowed from psychology, including to other economists and to competition authorities in all countries (Rosch 2009 and 2010).  The hope of the two authors of this working paper is that we have made a modest contribution to this potential strength of behavioral economics and antitrust from the perspective of competition authorities in emerging market economies.  
6.2 … And One Major Qualification

The effects of information disadvantages, bounded rationality and behavioral biases on market outcomes are context specific; and therefore on their own they are not determinative of adverse competitive effects after a merger, after dominance is achieved for other reasons, and in a predation, vertical restraint, non-merger horizontal arrangement and other rule of reason case.   The following summarizes some of the major insights from earlier sections, Exhibit IV and Technical Appendices B and C, with emphasis on how the same and similar biases and heuristics can have different competitive effects.
	Adverse Competitive Effects
	Pro-Competitive or Benign Effects

	Companies can and do capitalize on the information disadvantages, bounded rationality, behavioral biases, and misuse of heuristics of final consumers, business customers, suppliers, other trading partners, competitors and competition authorities and other regulators.  Similar to cartels, collusion and conspiracies, the resulting strategies of deception, confusopoly and related unfair trading practices have no economic, efficiency or moral justification.   
	The information disadvantages and behavioral biases of business customers, final consumers and competition authorities can be offset by the information and behavioral attributes, biases and heuristics of companies including: their social preferences and responsibility; complex multiple objectives; and the “curse of superior knowledge and expertise” that can result in quite distinctive information and cognitive overload, procrastination and related biases for companies and their senior managers. 
 

	The endowment effect, aspiration level bias, reference dependent preferences, how decisions are framed, and aversions to risk and losses, can result in more aggressive higher risk strategies, including anticompetitive coordinated and unilateral conduct, when senior managers are under pressure from shareholders and other stakeholders to turn around a falling market share and reduce variability and uncertainty in sales, profits and dividends.  
	The aspiration bias, reference dependent preferences, how management decisions are framed, and aversions to risk, losses, disappointment, regret, complexity and ambiguity can result in company preferences for simple decision rules and other heuristics and shortcuts that on balance can favour pro-competitive conduct and outcomes – even when a merger, failure and exit of a strong competitor, or other market development increases the company’s market power in the relevant market.



	More generally, the aspiration bias, the endowment effect, preference for the known and familiar status quo, and aversion to losses can favour risk seeking anticompetitive strategies when a business group or firm is losing market share and is in financial trouble because of e.g. greater volatility and uncertainty in their core markets.      


	In contrast, the endowment effect, preference for the known and familiar status quo, satisficing behaviour, and aversion to risk, losses, disappointment, regret, complexity and ambiguity may on balance favour simpler and lower risk pro-competitive strategies when business groups and companies are doing reasonably well and are not experiencing or anticipating losses in market share and reputation.   

	Overconfidence and high self-esteem of senior managers -- when combined with the hubris, self-attribution and self-serving biases, the confirmation bias, illusion of control, wishful thinking and reference group neglect, and principal-agent and principal-principal problems -- can result in a stronger appetite for risk and anticompetitive and related non-compliant conduct by senior managers, at the expense of shareholders who are more risk and loss averse and law abiding.   

	Overconfidence, reference group neglect and related biases of companies, business groups and their senior managers when combined with high self-esteem and self-confidence regarding their capabilities, morality and corporate social responsibility, can promote compliance with competition, consumer protection and other laws and regulations.  



	Excess “irrational” entry driven by overconfidence, illusion of control, and reference group neglect can result in failed entry and scarce entry in the future -- once the market has developed a reputation among bankers and the business community for being difficult or impossible to enter.  Excess entry leading to scarce entry in the future could be especially problematic for less advanced transition economies with underdeveloped capital markets, high barriers to entry and exit, and other institutional gaps and voids.    
	Excess “irrational” entry can discipline incumbents with market power for the short to medium term and can encourage entry by the “right” companies in the future as long as entry and exit barriers are low, bankruptcy and other laws support the orderly exit of the wrong “irrational” entrants, and capital markets are sufficiently developed to finance the right entrants. 


The more pro-competitive attributes and behaviors associated with information asymmetries, bounded rationality and behavioral biases that are described in the second column are enhanced when the industry and national economy has a corporate culture that promotes competition, innovation, and the interests of customers and consumers instead of rent seeking, corruption and collusion.  
Compliance with the competition law and regulations is further expanded when the following conditions are satisfied. 
(i) A modern competition law and the competition authority’s information, publicity and other voluntary compliance programs provide a frame of reference, code of conduct and therefore appropriate “cues, frames, default options, signals and messages” that support and engender the “intrinsic motivations” of senior managers with e.g. high self-esteem, self-confidence and confidence in their own and their firms’ superior capabilities, ethics and morality to do the right thing and comply with the law.
(ii) The “extrinsic” motivations, incentives, awards and punishments provided by the competition law and authority (e.g. clearing an efficiency enhancing merger, and applying major fines and other punishments to a cartel or dominant position that causes substantial harm to competition and many consumers) are deemed to be understandable, transparent, logical, legitimate, equitable, and proportionate to actual or predicted harm, by the business community and other stakeholders.

Under these circumstances, the behavioral insights and biases that support intrinsic, more positive motivations and incentives to comply with the competition and related laws will be properly aligned with the behavioral insights that promote the extrinsic and more negative motivations and incentives to comply (fear of penalization, loss of commercial and social reputation and standing, embarrassment etc.).  In time, this alignment can make the enforcement of extrinsic “punishments” under the law less frequent and necessary (Thaler and Sunstein 2008, May 2004 and 2005 and Bénabou and Tirole 1999, 2002a, 2002b, 2003, 2004, 2005, 2007 and 2010).                        

On the other hand, refracting information asymmetries, bounded rationality, and behavioral biases through the differences between emerging and more advanced economies identify a number of market contexts where information and behavioral problems increase the risk of substantial adverse effects for competition and consumers in emerging economy markets compared with the OECD economies.  
This “refraction process” indicates that price and non-price predation, non-horizontal mergers and some vertical and non-merger horizontal arrangements that normally do not raise competition issues in the OECD economies, pose a much higher risk to competition and consumers in some emerging economy markets.  In addition, strategies of deception, confusopoly and exploitation of information and behavioral disadvantages can cause substantial harm to competition and consumers even when these are implemented by smaller competitors operating independently or in a concerted manner in emerging economy markets.     
Finally, as noted above, Exhibit IV and Appendix B indicate a number of situations where the same behavioral trait and bias could have pro-competitive or adverse competitive effects depending on the market and institutional context and the interactions with other behavioral, information and institutional attributes and problems.  

On the one hand, overconfidence when combined with high self-esteem and self-confidence would be expected on balance to favour pro-competitive conduct (see e.g. Bénabou and Tirole 2003, 2004, 2005, 2007 and 2010).  On the other, overconfident and overly optimistic senior managers, when combined with reference group neglect, time inconsistency, and corporate governance problems, can result in situations where senior managers have both the risk appetite and the personal incentives to conduct high risk anti-competitive strategies and unfair trading practices that are consistent with their preferences, interests and career objectives and contrary to the interests of more risk averse and law abiding shareholders.  

In some market contexts, aversions of companies to risk, losses, disappointment, regret, complexity and ambiguity can result in “simple, fast and frugal” heuristics and shortcuts that favour competition.  While in others, these same aversions and heuristics can result in tacit collusion, follow the leader pricing, and other comparatively easy and simple forms of “following the herd” conscious parallelism.

In short, overconfidence and other behavioral traits, biases and heuristics do not unambiguously lead to pro-competitive or anticompetitive conduct and outcomes.  For this and many other reasons, emerging economy competition authorities need to apply insights and evidence on information asymmetries, bounded rationality, and behavioral biases in a selective case specific manner in order to reduce the risk of both Type I errors/false positives and Type II errors/false negatives, as described in greater detail in Exhibit IV below and in Technical Appendix B under separate cover.  
Perhaps most importantly, the ambiguous competitive effects of behavioral biases and how intrinsic/positive and extrinsic/negative motivations interact together to promote compliance, add significantly to the arguments that emerging market economies, including those at the early stage of the transition process, should adopt modern and well enforced competition laws -- in order to ensure that business groups, companies and all other economic agents have the appropriate “cues, frames, default options, messages and signals” to channel their behavioral traits, biases and heuristics in a more pro-competitive direction.      
6.3 Areas for Future Research – With Emphasis on Emerging Economies at Different Stages of Development
This working paper only touches the surface of how the insights from behavioral economics and antitrust, the behavioral economics of organizations and related information and institutional literatures can be interpreted and modified for application by competition authorities in emerging market economies.  Previous sections and sub-sections have discussed more specific issues and insights that require more attention from both a theoretical and an empirical perspective.  This final sub-section will give more attention to developing and emerging economies at different stages in the development and transition process.  

More research is needed to better differentiate the implications for, and the evidentiary and other requirements of, competition authorities in the more advanced emerging market jurisdictions, from the needs of the often less experienced and more under resourced competition authorities in less developed and prosperous developing economies that are at an earlier stage in the transition process.  This behavioral antitrust research will require more theoretical work from an emerging market perspective as well as field research and comparative case studies in developing and emerging market economies at different stages of development.   

The theoretical and empirical research program would address for example whether the insights from the behavioral, institutional and related literatures -- when combined with and “refracted through” the complexity, uncertainty and unfamiliarity of and fundamental changes taking place in emerging economy relevant markets and national economies -- would argue for a somewhat more flexible, permissive and “laissez-faire” approach to competition policy and law in less advanced emerging market economies in order to allow as much scope as possible for: 

(i) the development of “core” markets, market institutions, essential facilities, and strategic industries, business groups and networks, and companies;
(ii) market opening, liberalization policies and programs, and related domestic economic and social reforms;
(iii) the evolution of a more open, liberal, entrepreneurial, dynamic and “laissez-faire” market economy;
(iv) potentially pro-competitive and pro-efficiency mergers and non-merger (and non-cartel) horizontal and vertical cooperative arrangements; 

(v) the evolution through time of modern markets, industries, companies, business groups, and the enterprise sector, and 
(vi) the accumulated learning of all economic agents including competition authorities; 

to resolve through time institutional gaps and voids, market and government failures, and the adverse effects of anticompetitive and unfair trading practices on competition and consumers.  
This approach would likely involve placing somewhat greater weight in these less advanced emerging market  economies on the laissez-faire presumption, limiting government errors and failures rather than market failures, and thereby minimizing the risk of Type I errors/false positives when a CA blocks an efficiency enhancing merger or other arrangement.  In contrast, somewhat less attention would be given to Type II errors/false negatives, when the CA fails to block an anticompetitive merger or other arrangement (see e.g. Farrell 2006, Acemoglu et al 2002 and 2006, Aghion et al 2005a and 2005b, Aghion and Howitt 2006, and Technical Appendix B under separate cover).
The earlier analysis in this working paper and the more detailed assessment in the Technical Appendices and related research indicate the importance of government promoted and protected entry and exit barriers and of collusion, cartel, conspiracy, bid-rigging and unfair trading practices  that are supported, condoned and/or ignored (a form of “non-benign neglect”) by national, provincial/state and local governments.  Under these circumstances, competition advocacy within government and the business community, with emphasis on the beneficiary industries and companies of this government “largesse”, would play a major role in the early activities of new competition authorities in less advanced emerging economies.  Competition advocacy would be needed to promote a government and business culture that favours competition, innovation and risk taking over collusion, corruption and risk seeking.   
More generally, earlier sections of this working paper -- and related research on the detrimental effects of international and domestic cartels on competition, consumers, farmers, smaller enterprises, other market participants, and efficiency, productivity, equity, growth and development in emerging economies -- suggest that many CAs in less advanced emerging economies would place greater weight on cartels, collusion, conspiracies, unfair trading practices and other non-unilateral conduct that are “inherently suspect and suspicious” and have no economic, efficiency and moral merit and justification, compared with unilateral conduct that can have both pro-competitive and anticompetitive outcomes depending on intent, market context and other factors.
              
Particular attention in this research on emerging economies at different stages of development should be given to: 

· whether, why and the extent to which: the aversion to losses, risks, complexity, ambiguity and complex decisions; aspiration biases and related expectations; social preferences; complex objectives functions; and other behavioral insights, biases and resulting heuristics that may appear on balance to favour pro-competitive conduct and outcomes especially in less advanced transition economies; 
· will dominate or be offset by information asymmetries and other behavioral biases of firms that favour the exploitation of market, economic, financial and political power and the exploitation of the behavioral biases of other market participants including competition authorities; 
· as well as by higher information and transactions costs, underdeveloped capital and other markets, essential facilities and competition and market supporting institutions; and other differences with more advanced OECD economies (see section 3 above); 
· which on balance may increase the risk of successful (to perpetrators) and harmful (to competition and consumers) predation, foreclosure, exclusionary, other entry deterrence, cartel, collusive and other anticompetitive strategies, unfair trading practices and rent seeking strategies in emerging market economies -- especially those at an early stage of the transition process; 
· and therefore whether the economic and social costs of Type I errors/false positives are greater than or less than the economic and social costs of Type II errors/false negative for emerging economies at an early stage of development and transition; as well as for emerging economies aggregated together as a single group compared with the more advanced and experienced OECD competition law jurisdictions (see e.g. Dutz et al 2000, Fox 2007 and Khemani 2007a and 2007b). 
In sum, the research would explore whether government mistakes and failures (associated with Type I errors) or market failures and distortions (associated with Type II errors) represent the greater risk to efficiency, innovation, competition, and consumer welfare to developing and emerging economies at an earlier stage of the development and transition process.  
For example, a major concern for governments and competition authorities in emerging economies at an early stage of development is whether questionable mergers, dominant positions and other arrangements and conduct will increase and entrench market, economic, and financial power and political influence at an early stage of the development process – in a manner that cannot be corrected by market forces, learning and government intervention when the emerging economy is more advanced.      

This research as well could more explicitly incorporate behavioral insights, biases and mistakes and related information problems into future work on how “entrepreneurial, experimental and evolutionary” firms and business groups in emerging market economies apply trial and error processes and accumulated experience, learning and related soft assets in order to operate in, survive and prosper in highly complex, volatile and unpredictable markets, industries and national economies in transition.
There is a growing business strategy literature which describes how market complexity and ambiguity favours entrepreneurial, experimental and evolutionary firms that are prepared to apply “simple, fast and frugal” heuristics including imitation and trial and error experiments in order to: 
(i) promote innovation and within the firm entrepreneurship and risk taking (called “intrapreneurship”); and, 

(ii) quickly exploit entry, product development and other investment opportunities in highly volatile, unpredictable and rapidly changing markets and economies (see e.g. Foss and Klein 2004 and 2005, Farrell 2006, Rosch 2009 and section B.2.18 of Technical Appendix B). 
Providing a policy, investment and institutional environment that supports the creation and expansion of such firms could be especially important to developing economies at a comparatively early development stage.    

The presumption is that, other things being equal, “experimental and evolutionary” firms and business groups operating in the highly complex and volatile industries and relevant markets found in many high growth emerging market economies will employ simpler “rule of thumb” information collection, analysis, routines, rules, processes, experiments, decision-making methods and related behavioral biases and heuristics -- which on balance would favour competition over anticompetitive strategies and unfair trading practices that are higher risk and more information and analysis intensive.  

This could be particularly true when aversion to complexity and related biases and heuristics that could be relevant to firm conduct and decisions in highly complex and volatile emerging economy markets are combined with the complexity, indeterminacy, information asymmetries, and multiple equilibria and outcomes of more conventional Bertrand, Cournot, monopolistic competition and related oligopoly models.  
The complex objective functions of “entrepreneurial and experimental” business groups and many other larger conglomerates and companies in emerging economies, and the aversion of firms, business groups and their senior managers to risk, losses, and complexity and to making decisions in highly complex, ambiguous, uncertain and unfamiliar market situations could go some distance to softening -- and in some cases and market contexts -- offsetting the adverse competitive effects that are associated with the information disadvantages, bounded rationality, behavioral biases and other potential vulnerabilities of final consumers, business customers, suppliers and other market participants with limited or no market power in emerging economy markets.  

However, as argued throughout this working paper, this presumption and its implications for competition law enforcement in different emerging market economies at various stages of development must be subjected to more detailed theoretical and empirical research in the developing world.
Exhibit IV provides a summary of the more detailed analysis in Technical Appendix B.  The first column describes the insights from behavioral economics and related literatures that would help emerging economy CAs to reduce the risk of Type I errors/false positives – whereby the CA would block or substantially modify a merger, dominant position or other arrangement and conduct that in fact would be efficiency enhancing and would not substantially lessen or prevent competition.  

The second column describes the insights that would assist enabling economy CAs to reduce the risk of Type II errors/false negatives – whereby the CA does not block a merger or other arrangement and conduct that in fact does substantially lessen and prevent competition.  The third column describes those behavioral insights and findings that would appear on balance to have an ambiguous effect on competitive effects and the risks of Type I and Type II errors.           

Exhibit IV: Using Insights from Behavioral Economics 
To Minimize Type I and Type II Errors
	Help to Minimize Type I Errors/False Positives – CA Mistaken About SLC
	Help to Minimize Type II Errors/False Negatives – CA Mistaken About No SLC
	Insights That Have Ambiguous Implications for Type I and II Errors

	The behavioral, information, institutional and related literatures indicate a number of reasons why companies may not exploit market power after a merger or dominance is achieved for other reasons.  

Market power may be exploited less often than predicted by the rational agent model because of information/menu and nuisance costs combined with exaggerated concerns about loss of market position linked to:
(i) aversions to risk, loss, disappointment, regret, complexity, ambiguity and uncertainty; 
(ii) making decisions in complex, volatile and unfamiliar market situations;

(iii) “the curse of superior knowledge and expertise” especially when combined with hindsight and related biases and information and cognitive overload; 

(iv) concerns that business customers and final consumers will perceive the material price increase or loss in product quality as grossly unfair and illegitimate, 
(v) and therefore will punish the company in the relevant market and perhaps other markets where the company is a major competitor.  

And because of the complex objectives functions of firms, business groups, networks and business ecosystems; their social preferences, relationships and capital; and fear of “irrational vengeance” type responses by business customers, suppliers, final consumers, other trading partners, and rivals.

  
	Small, fragmented, localized, differentiated and concentrated markets in emerging economies. 

Which become even smaller, more fragmented and more concentrated when companies exploit the information disadvantages, behavioral biases, ethnic, religious, regional and other “identities”, and related vulnerabilities and disadvantages of their business customers, final consumers, other (typically but not always) smaller and weaker trading partners, and of their competitors.   

Small, fragmented markets also increase the risk of sparse entry and of “irrational” excessive entry, and subsequent failed entry in emerging economies; and can impede the emergence of entrepreneurial start-ups, maverick producers and a competitive fringe.  

“Refracting” information asymmetries, bounded rationality, behavioral biases and heuristics, and institutional issues and constraints through the attributes of emerging economies that set them apart from the more advanced OECD countries indicates that predation, entry deterrence, non-horizontal mergers, and other questionable competitive conduct and trading practices, that would not raise competition concerns in the OECD economies, would more often cause substantial harm to competition, consumers, efficiency and national economic performance in emerging market economies.
The refraction process as well indicates opportunities:

(i) for smaller competitors to possess and exploit market power through unfair trading practices, political connections, and institutional gaps and voids; 
(ii) for “irrational” predation and other anticompetitive conduct to be “rational and harmful; and,
(iii) for “irrational” predation and other anticompetitive conduct to cause substantial harm to the competitive process and consumers.  
The remainder of this column expands on these “opportunities” for anticompetitive conduct and outcomes.  
	Behavioral economics scholars often contend that the behavioral biases and related information problems of more vulnerable and other consumers place them at a disadvantage vis a vis manufacturers, retailers, service providers and other vendors.  

Consumer vulnerability results in part from their limitations of information, cognition (bounded rationality), time, effort, willpower, interest and self-interest, and incentives (the free-riding problems.

And their competing work, family and social obligations, when compared with manufacturers, marketers, vendors, and service providers, which have fewer competing obligations and therefore can focus their time, effort and resources on production, marketing, selling, and operating their companies.  

Consumer constraints and biases lead to: consumer inertia; high perceived and actual switching costs resulting in less switching than predicted by conventional economic models; and strong preferences for the status quo and default options that can be exploited by sellers, can soften competition and interfirm rivalry and can cause substantial consumer detriment.

On the other hand, manufacturers, retailers, vendors, service providers and other companies have their own (albeit somewhat different) biases and constraints of cognition, information, willpower and self-interest.  

In some transactions, contexts, markets, industries, supply chains and countries, the behavioral biases and heuristics of business groups and firms (see the first column) can to some degree offset the information disadvantages, bounded rationality, and behavioral biases of consumers and result in more competitive markets.



	There are other behavioral reasons why mergers to dominance may less often lead to material price increases and substantial lessening and prevention of competition.  

This is because the aspirations and expectations of the merged entity and its senior managers result in more pro-competitive conduct and decisions on quantities, prices and quality, and responses to entry and incumbent expansion
These decisions are made in order to decrease the risk of merger failure and thereby avoid the “merger paradox” – which asks why so many mergers take place when so few are successful.  

Without these pro-competitive decisions and responses, even more mergers would fail and thereby would add to the “merger paradox” narrative.
As a consequence, behavioral antitrust scholars have found that: 

(i) mergers in highly concentrated markets are more competitive, or at least less anticompetitive, than predicted by standard oligopoly theory and the increase in the Herfindahl-Hirschman Index (HHI); and, 

(ii) the risk of anticompetitive conduct and effects is lower in duopolies and three-firm oligopoly markets that recently had one or more mergers, compared with markets with similar market structures and other characteristics where mergers had not taken place for a number of years.  
	Behavioral economics help to explain how and why cartels, tacit collusion, single firm and collective abuses of dominant position, and anti-competitive mergers can be successful even when these producers are selling to large, well informed and powerful business customers -- which supposedly have countervailing buyer power and the incentives to use that power to receive the lowest possible prices from their suppliers..  

Large buyers may be too confident in their ability to negotiate a competitive price from a cartel or dominant supplier; may tolerate the cartel or dominant supplier because (based on incomplete information, and simple decision rules, heuristics and analysis) its prices still appear to be lower, its quality appears to be higher and its service is better than alternative suppliers. 

And/or the large buyer may presume or know that the higher cartel prices can be passed on to the buyer’s business customers and final consumers – and therefore the time and effort to negotiate lower prices from the cartel supplier would not be worth the trouble.  This may be particularly true when the cost of the input accounts for a very small proportion of total production and transaction costs for the product.  

Or the large buyer may simply be uninformed about the existence of the cartel and dominant position and its supracompetitive prices – the result of bureaucratic inertia and misplayed loyalty to and trust in a long-term supplier.  Or does not know that the cartel is now illegal under a new competition law
	Moreover, some of the “irrational” responses and decisions of consumers, which are not addressed in the rational choice model, can on balance promote competition.  

More naïve and myopic consumers with less information, time, interest and cognitive abilities can seek advice and learn from third-party intermediaries as well as more proactive consumer leaders among their neighbours, friends and relatives.  

Sophisticated consumers with limited willpower often demand and receive from firms certain commitment devices which e.g. force them to save, lose weight, reduce their intake of alcoholic beverages, go to the gym, and go to “high-brow” cultural events. 
Consumers -- with little understanding of markets, demand and supply and who place considerable weight on loyalty, trust, reciprocity of loyalty and trust and mutual obligations -- can rapidly, vindictively and “irrationally” switch to another good or service, or vendor based on for example 

(i) only one unsatisfactory transaction, purchase or other interaction; 

(ii) or a major price increase or decrease in product quality that does not appear to be warranted or justified from the consumers’ perspective. 

 

	Because of confusion, accounting errors, misinterpretations and related bounded rationality of firms, companies often place greater weight on fixed and sunk costs in making their pricing decisions than would be predicted by conventional price theory.  

The result can be more stable and competitive prices and a higher probability that efficiencies will be passed on to and shared to some degree with business customers and final consumers after a merger or when market power is achieved or increases for other reasons.  

A major theme and hypothesis for future research is that the complexity of managing companies and in particular multi-company business groups and networks that:
(i) have complex objective functions; 

(ii) are supplying to multiple markets that are volatile and unpredictable in high growth emerging economies that are undergoing dramatic economic, social, technological and institutional changes;  
(iii) are marketing their goods and services to comparatively inexperienced business customers and final consumers; 
(iv) who may place a high value on fairness, legitimacy, trust and reciprocity of trust;

(v) and may be harder to convince that “higher prices are the consequence of higher input costs and increased demand”; 
may result in the application of simpler “fast and frugal” decision rules, strategies and related heuristics that on balance may favour pro-competitive conduct and outcomes.  
This theme is further explored in the rest of this column and in Appendix B.    
	The insights from behavioral economics and antitrust support recent advances in the standard IO literature that predatory pricing and non-price predation/raising rivals costs, and in particular mixed strategies that involve both, can be more beneficial and profitable for predators and more harmful to competitors, competition and consumers than is presumed by the conventional IO literature that is associated with the Chicago School.  

Substantial harm to competition and consumers can take place regardless of whether the predation and related strategies are deemed to be consistent with profit maximization and other aspects of the rational agent model.      

Many of the differences between developed and developing countries add to the potential harm to competition and consumers from price and non-price predation and related entry deterrence and foreclosure strategies.  These include: 

(i) high entry, re-entry and exit barriers; 
(ii) rivals that lack experience, self-confidence and access to low cost financing; 
(iii) inexperienced and overly loyal and trustworthy business customers and final consumers;
(iv) companies and business groups that compete with each other in multiple markets; and, 
(v) the importance of building a strong reputation for aggressive competition, retaliation and “irrational vengeance” against rivals that are considered to be mavericks and “non-cooperators”.  

Bounded rationality, behavioral biases, information asymmetries and resulting perceptions and mistakes make these differences with OECD economies even more consequential for competition and consumer welfare in emerging economy markets.

Greater volatility and unpredictably in markets and firm performance can place pressure on senior managers to employ higher risk strategies, including higher risk and reward anticompetitive strategies and unfair trading practices, to return firm performance to the stability and predictability of the past.  

Under these circumstances, behavioral biases which favour simpler more pro-competitive strategies may be offset and replaced by biases associated with aspiration levels, reference points, the salience of information on recent volatility, and the framing of information and decisions that favour more consistent and predictable financial performance over compliance with competition and other laws.    
	There is also a growing literature which indicates that the majority if not all consumers are at a disadvantage relative to vendors for some experience and credence goods that are especially complex.  
These complex products and difficult contexts and transactions appear to be relevant and troublesome to most or all consumers regardless of the country or the education, experience and other attributes of the consumer.

Moreover, there is some evidence that middle class consumers in many emerging economies are highly interested in these advanced technologies and product innovations, which often have been introduced quite recently into more advanced economies.  

This situation suggests that consumers in the developing and developed world are facing similar opportunities, challenges, risks and vulnerability when purchasing these new products.  

Finally, “leapfrogging” of technologies, the growing use of computers, smart phones, other mobile phones, online banking, other E-commerce, social media and blogging, and the herding (follow the leader), network contagion, and cross-border effects of “electronic word-of-mouth” information dissemination, can greatly enhance the voice and exit opportunities of vulnerable and other final consumers, as well as of smaller enterprises, in many emerging markets.  

	Insights from the behavioral and information literatures add to arguments of the Chicago School and New Institutional Economics that many if not most vertical restraints, vertical mergers and other vertical arrangements – including resale price maintenance, refusal to deal, and group boycotts that have been considered to be “inherently suspect” in the past -- will enhance efficiency and consumer welfare or at least are benign.  
	Compared with smaller independent companies, mergers, dominant positions and other rule of reason cases involving one or more business groups and their affiliates and members of business ecosystems and networks in emerging market economies: (i) are more likely to be pro-competitive, (ii) are more likely to be anticompetitive, and (iii) are less likely to be benign or neutral from a competition perspective.  
	For these and many other reasons, it is argued in this working paper that final consumers in emerging market economies on average are no more vulnerable than more advanced economy consumers and can make similar if not greater contributions to promoting static and dynamic competition as their colleagues in the OECD countries. 



	The behavioral and related insights that add to the pro-efficiency aspects of vertical restraints can be particularly important in emerging market economies where:

(i) distribution, wholesale and retail systems are under developed; 

(ii) court systems are underdeveloped, costly, time consuming, unpredictable in terms of the quality of its decisions, and not trusted by many business people, and therefore 

(iii) informal long-term contractual relationships and rules of business conduct based on trust and reciprocity of trust take on additional economic and social importance

(iv) through filling gaps in distribution systems and supply chains and related “institutional gaps and voids.


	The following summarizes some market situations where behavioral biases, information asymmetries, and differences between more advanced and emerging economies will combine together to add to the risk of anticompetitive conduct, decisions and outcomes when the competition law enforcement cases involve business groups and ecosystems in emerging economy markets. 

Principal-agent and principal-principal problems, the endowment effect, loss aversion, and preferred access to patient capital and other key inputs and essential facilities can increase the risk of predation and other anticompetitive conduct and unfair trading practices when e.g. a member of a business group or ecosystem has lost or is about to lose market share, standing, power, and reputation as a market and corporate leader – which has been part of its “endowment” for a long period of time.   

For similar reasons, the risk of anticompetitive conduct and outcomes can be magnified when the business group, conglomerate, ecosystem, network or supply chain is in its mature and declining stages of its life-cycle and its profitability and long-term survival are being threatened.
	One major difference however is that more consumers and households in emerging and developing economies have limited incomes and purchasing power and therefore the consequences of purchasing errors are much greater for them and their families. 

On the one hand, greater vulnerability of consumers in developing and emerging economies is associated with their more limited market experience, knowledge, learning and self-confidence.  

And in particular their limited practical experience with the growing number of more complex experience, credence and other goods and services that are now becoming available to the rapidly expanding middle class found in many high growth emerging market economies.

On the other hand, less or comparable vulnerability for consumers in emerging economies could be associated with the greater attention and thought that is given to daily purchases by consumers with limited incomes and experience.  

	As noted above, the complex objective functions of business groups and networks, and other larger more diversified conglomerates and companies in emerging economies – which include commercial, social, cultural, family and other non-economic considerations -- can reduce the risk that market power will result in adverse competitive effects and therefore will often but not always favour static and dynamic competition.   

Insights from the behavioral, information and related innovation and institutional literatures also suggest that hub/keystone companies in business ecosystems and other members with market power are less likely in some market contexts to exploit their market power and harm other members and external partners including business customers and final consumers.

This is partly because competition between companies in the same business ecosystem, in different ecosystems and between different ecosystems is normally not based on price, lower costs and efficiency in the short term.  

Instead, competition and inter-ecosystem rivalry is mainly focused on continuous innovation and product improvement to better meet business customer and final consumer needs and remain innovative and competitive over the longer-term future
	The risks of anticompetitive conduct and outcomes also increase when the affiliate, division, or ecosystem member competes with the same companies in multiple markets.  

Price wars and predation with apparently small probability of recoupment in the relevant market, and non-price predation and related entry deterrence and foreclosure strategies, may appear to be “irrational exuberance, overconfidence, retaliation and vengeance” when applied to a competitor in a single market; but can be comparatively more rational and successful: 

(i) when applied to a company “victim” which competes or trades with the same “predatory” business group,  conglomerate or company in several other markets; or 

(ii) when the predation and similar strategies take place in an emerging economy market; 

(iii) where normal market forces are weak and underdeveloped capital markets and distribution systems, and other institutional gaps and voids, are major impediments to entry and re-entry when the predator is in the recoupment stage.  


	The situation described in the previous cell above reflects the serious consequences of purchasing mistakes for lower income households.  

And the possibility that many lower income households in developing and emerging market economies make most of their consumer purchases from small neighbourhood retailers and other vendors who are well known to these households, often family friends, and cannot afford to develop a reputation for mistreating their neighbours and friends.   

In addition, consumers with limited incomes and purchasing power in emerging economies spend most of their money on essential and familiar foodstuffs and other simpler household items, which for the most part are “search goods” and therefore compared with experience and credence goods are less problematic for inexperienced consumers.  

  

	Because of this forward looking orientation, hub/keystone and other companies within business ecosystems -- as well as business groups and other companies which are also supplying to complex, dynamic, unpredictable and volatile innovation and knowledge-based markets -- have incomplete information and foresight about the future.  

Incomplete foresight about the future adds to the importance of aversions to risk, losses, ambiguity, disappointment, regret, complexity, betrayal (e.g. because of opportunism and shirking of members, affiliates and trading partners), and to making decisions in complex situations that can be regretted later.  

As a consequence, managers more often use intuition and simpler decision rules and other heuristics and shortcuts, combined with frequent interactions with other members of the business ecosystem, group or network, to promote coordination, information sharing, and shared learning, visions, “mental models” and paths of development for the business ecosystem, group and network.

The complexity of directing and managing business groups, networks, and ecosystems including multi-country and global supply chains – which are comprised of many nominally independent countries with different interests and objectives – may also favour the use of simple decision rules, strategies and related heuristics that favour pro-competitive conduct, decisions and outcomes.
	Strategies of price and non-price predation and related anticompetitive strategies that have principal-principal and principal-agent problems – and which are implemented by aggressive, risk seeking senior managers who: 

(i) are overly confident and optimistic, 

(ii) ignore the strengths of rivals and potential entrants, 

(iii) remember their successes and forget their failures, and 

(iv) fall short of the “rational agent” ideal type in other ways; 

can still cause substantial harm to competition and consumers especially in emerging economy markets. 

When business groups and ecosystems and their member companies compete in multiple markets, there is a higher risk that forbearance by a smaller member company competitor in one market can lead to reciprocal accommodation and forbearance in second and/or multiple markets where this competitor or other business group etc. affiliate is the larger player.

The result can be anticompetitive conduct and adverse competitive effects from a merger, dominant position or other anticompetitive arrangements and conduct across multiple product and geographic markets.
	The ambiguous evidence on consumer vulnerability and its implications for competition in emerging market economies suggest that competition, consumer protection and other remedies should be designed carefully to not impede the acquisition of market learning, experience, skills, literacy, self-confidence and coping skills and strategies by lower income and other consumers in emerging and developing economies.  

To the extent possible, competition and consumer protection policies and laws should avoid rewarding and benefitting less rational, attentive and well informed and more naïve and myopic consumers and businesses at the expense of consumer and business customer leaders.  

Consumer and business customer leaders can assist more naïve market participants with their purchases and other transactions, and can place pressure on sellers to be more competitive and to better meet consumer needs now and in the future.  

The role of customer and consumer leaders as first users of new technologies and products can be especially important to increasing broader consumer understanding, acceptance and appropriate use of new more innovative products and other experience and search goods.

	More pro-competitive conduct, decisions and outcomes can be especially prominent when affiliates of business groups, members of business ecosystems and other companies are competing in complex, ambiguous, uncertain and unfamiliar market situations.  

In these situations, aversions to risk, losses, complexity and ambiguity – and to making difficult high risk decisions in complex market situations -- further support the use of simple decision rules and other heuristics that are less information and analysis intensive and on balance favour more competitive decisions and outcomes.
	The behavioral literature and its insights on bounded rationality, cooperation, repeated interactions without a known end-point, trust, reciprocity of trust, mutual obligations, social relationships and capital, loyalty, and vengeance when cooperative conduct, loyalty and trust are not reciprocated, help to explain why cartels as well as more tacit forms of collusion including conscious parallelism and follow the leader pricing: 

(i) are more numerous, stable, enduring and successful over longer periods, 

(ii) can involve a larger number of members of various company sizes, and 

(iii) occur in more industry sectors including industries that are relatively less concentrated and produce less standardized and more differentiated products

	A large number of information, communications, energy, transportation, financial, distribution and innovation systems, national supply chains, and the advanced technology, organization and other platforms of business ecosystems and networks could be considered to be “essential facilities” by competition authorities, sectoral regulators, and other government ministries and agencies and their stakeholders.  

This is because of the emerging economies’ high information and transactions costs, under developed enterprise sectors and capital and other markets, other institutional “gaps and voids”, and their influence on information asymmetries, behavioral biases and resulting decisions and mistakes of all market participants   



	Companies and senior managers, with the “reference group neglect” bias, a stronger appetite for risk, hubris, and a great deal of confidence in their own abilities and the capabilities of their business group and company to manage and control the future and “win the competitive race” -- and therefore have a strong belief that they are “superior competitive performers” -- are less likely to establish explicit cartels and informal collusive arrangements with their competitors that are deemed to be less efficient and competitive compared with their own companies and business groups.  At the very least, overly confident companies are more likely to deviate from cartels and collusive arrangements that were established in the past.  
These changes in corporate attitudes and the competitive game that reduce the risk of coordinated conduct can be associated with mergers and other market developments that result in more asymmetric markets and greater inequality in the capacities, gross revenues, market shares and competitiveness of the larger and smaller firms in a relevant market.   

More generally, overconfidence, too much optimism, and reference group neglect are more likely to result in aggressive unilateral conduct and strategies: 

(i) which can lead to anticompetitive unilateral conduct and effects after a merger is completed or dominance is achieved for other reasons;  

(ii) but can also promote the emergence of smaller “maverick” producers, other superior competitive performers and a competitive fringe, which can discipline larger incumbents with market power. 

Promoting mavericks and other superior competitive performers requires a sound understanding of the economic, social, behavioral and institutional conditions that need to be in place to support the creation, growth and ability to compete of SMEs, the competitive fringe, current and potential mavericks and similar “superior competitive performers”.  And thereby promote fundamental future changes to the “competitive game” that favour competition and final consumers.  
	In sharp contrast to the cell to the left, companies, CEOs and senior managers that are:

(i) less confident in their own and their company’s and business group’s capabilities; 

(ii) less optimistic about the future and about their company’s ability to “manage and control ” future events and outcomes; and 

(iii) are under strong pressure from less confident and more loss and risk averse CEOs and shareholders to maintain prices, market share, gross revenues and profits “at all costs”; 

are more likely to establish explicit cartels and more informal collusive arrangements and other forms of coordinated non-unilateral conduct with competitors.  

These arrangements in some cases could be supported by concerted and coordinated strategies of deception, confusopoly and related unfair trading practices, which similar to cartels are without economic and moral merit and justification.

Pressures to establish cartels and other high risk collusive arrangements could be especially prominent when a merger fails to achieve the promises and aspiration levels of senior managers and other merger proponents and the expectations of shareholders.  

In this case, the loss of self-confidence and optimism by senior managers can work together with the endowment effect and loss aversion to result in higher risk cartel and collusion strategies designed to prevent, stop, or reverse the erosion in revenues, profits, market share, leadership and power after the transaction was completed.  

In short, a wounded and less successful, competitive and self- confident merged entity can represent a much greater threat to competition and consumers than the one presumed in the merger paradox story provided in the far left column, the main text and the Technical Appendices.
	Access to these “essential facilities” could be considered as necessary to investment in the creation and growth of more innovative start-up companies and other enterprises and to competition and consumer welfare in emerging market economies.  

However, the “essential facilities doctrine” should not be used and misapplied in a manner that would impede and discourage high cost and risk investments in these complex facilities, which would be essential to static and dynamic competition and the long-term growth and development of the emerging market economy.  

Moreover, the information and resource intensive oversight needed by a competition authority to ensure that an “essential facilities” remedy is fully implemented could be beyond the human capital, technical and other resources of many emerging economy CAs.      

This is another issue where applying the dynamic risk based analytical framework would help to minimize the risk of Type I errors/false positives that would protect and benefit competitors, potential entrants and other companies, but could substantially harm competition and the final consumer over the longer term.

When applying this analytical framework, the emerging economy would compare material price increases and other adverse competitive effects over the short term, with the likelihood of timely and consequential entry and of achieving and sharing static and dynamic efficiencies over the short, medium and longer term.  

	Apparent reluctance to exploit market power for commercial, social and behavioral reasons is consistent with the “Harrington paradox” in the broader regulatory compliance literature.  

This paradox contends that in certain market contexts regulatory compliance and performance can remain at reasonably high levels despite low risks of detection and punishment because of regulatory resource constraints and cutbacks and changes in the external environment that favour non-compliance.  

The continuation of reasonably high levels of compliance can be associated with 
(i) information asymmetries; 
(ii) behavioral biases such as the endowment and status quo effects; 
(iii) corporate/bureaucratic inertia; 
(iv) aversions to risk and losses including loss of corporate reputation; 
(v) the high self-esteem and self-confidence of senior managers; 
(vi) and their strong “self-image” and “self-reputation” regarding the individual’s and company’s superior capabilities, ethics, morality, corporate social responsibility, and respect for the law and legal system; and 

(vii) the influence of compliance divisions and internal and external legal and economic advisers whose jobs, salaries, fees and reputations depend on the compliance performance of their corporate clients.
       
	The Harrington paradox requires that at least some regulatory capability is maintained and therefore that the relevant market or industry continues to operate in the “shadow of the law”.  
Once the risk of detection and punishment is totally removed under competition and other laws and regulations – through elimination of the law or regulatory regime and/or the ability of the regulator to enforce the law and promote compliance, and this becomes known to and fully understood by the regulated population and other stakeholders, regulatory compliance can become fragile and very vulnerable to external shocks; and can disappear quickly unless there are: 

(i) very strong pro-compliance social norms and values, 

(ii) well informed and demanding business customers and final consumers, and 

(iii) a strong competition and pro-compliance culture within the relevant companies, business groups, ecosystems, networks, supply chain, industry and/or market.   
	Business conduct, which is unduly influenced by information and behavioral problems and therefore appears to be “irrational”, based on the conventional rational agent/choice model is neither inherently competitive nor inherently anticompetitive.  

For example, tendencies towards anticompetitive conduct because of overconfidence, too much optimism, illusion of control, principal-agent and principal-principal problems, and senior managers who have a higher appetite for risk than shareholders, can be offset by the high self-esteem of senior managers regarding their superior capabilities, morality and social responsibility.  
In short, overconfidence and other behavioral traits, biases and heuristics are neither intrinsically and unambiguously pro-competitive nor anticompetitive.  
As a result, market context and circumstances, the corporate, compliance and competition cultures of the market, industry and national economy and the interactions between different behavioral traits and biases are also important to determining: 
(i) whether “irrational” conduct is pro-competitive, neutral or anticompetitive; and 
(ii) more generally whether the bounded rationality and behavioral biases of firms will favour compliance or non-compliance with competition and other laws and regulations. 

	High quality competition laws and regulations, the case law/jurisprudence, and effective and well publicized enforcement, compliance promotion, information, education and other activities by the CA, can provide: 
(i) a frame of reference, 
(ii) code of conduct, 
(iii) and appropriate “cues, frames, default options, messages and signals”; 
that would help generally law abiding businesses, industry and trade associations and other market participants to comply with the competition law.
	Unfortunately, the competition law and regulations, the case law/jurisprudence, and the enforcement, compliance programs and other CA activities can also provide cues, frames, signals and messages to renegade companies that prefer to not comply with the competition and related laws and regulations to: 
(i) to avoid or “skate around” these laws and regulations, 
(ii) conduct questionable conduct and business practices that may hurt competition and final consumers but are not likely to be violations of the law and regulations, and 
(iii) opportunistically use and misuse the competition and other laws and regulations to make allegations and complaints that, if successful, can disadvantage competitors, increase their own market power, and in the long run hurt the competitive process and consumers.
	Whether the competition law and regulations, case law and CA enforcement, compliance promotion and other activities would promote competitive conduct and outcomes and reduce the risk of Type I errors, or assist renegade companies to not comply and opportunistically use the law to hurt competitors and perhaps competition and consumers in the long run – and thereby increase the risk of Type II errors – would depend on normal market forces, learning and coping, corporate culture, the overall policy and institutional context, and the quality of the competition law, regulations, case law and CA activities.  
The expectation would be that as long as the competition law, regulations, case law and activities are reasonably sound and effective. 
And the emerging economy is on the path towards a more pro-competitive corporate culture, and overall policy and institutional context.

The competition law and CA activities would be interpreted and employed much more often by businesses and other market participants in a compliant, pro-competitive manner.   


References and Selected Bibliography

Acemoglu Daron, Philippe Aghion, and Fabrizio Zilibotti (2002) “Distance to Frontier, Selection and Economic Growth” NBER Working Paper Series, Working Paper 9066, National Bureau of Economic Research, July 2002

Acemoglu Daron, Philippe Aghion, and Fabrizio Zilibotti (2006) “Distance to Frontier, Selection and Economic Growth” Journal of the European Economic Association March 2006 4(1):37–74

Adkins, Natalie Ross, and Ozanne, Julie L. (2005) "The Low Literate Consumer" Journal of Consumer Research, 32, 93-105
Aghion Philippe, Robin Burgess, Stephen Redding and Fabrizio Zilibotti (2005a) “Entry Liberalization and Inequality in Industrial Performance” Journal of the European Economic Association April-May 2005 Vol. 3 No. 2-3, pp 291-302 

Aghion Philippe, Robin Burgess, Stephen Redding and Fabrizio Zilibotti (2005b) “The Unequal Effects of Liberalization: Evidence from Dismantling the License Raj in India”, Development Economics Discussion Paper Series, London School of Economics and Political Science, December 2005 (Available on the Internet)

Aghion Philippe and Peter Howitt (2006) “Joseph Schumpeter Lecture – Appropriate Growth Policy: A Unifying Framework” Journal of the European Economic Market Association April 2006 Vol. 4 No, 2-3 pp 269-314.  

Akerlof, George A. (1970), “The Market for Lemons: Quality, Uncertainty and the Market Mechanism”, Quarterly Journal of Economics, August 1970, Volume 84, Issue 3, pp 488-500 

Akerlof George A. and William T. Dickens (1982) “The Economic Consequences of Cognitive Dissonance” American Economic Review Vol. 72(3)

Altman Morris (2008) “Behavioral Economics, Economic Theory and Public Policy” Australasian Journal of Economic Education, p. 50  

Altman Morris (2011) “Behavioural Economics Perspectives: Implications for Policy and Financial Literacy” Victoria University of Wellington and University of Saskatchewan Research Paper Prepared for the Task Force on Financial Literacy February 9 2011 
Armstrong Mark (2008) “Interactions between Competition and Consumer Policy” MPRA Munich Personal RePEc Archive February 2008

Armstrong Mark and Steffen Huck (2010) “Behavioral Economics as Applied to Firms: A Primer” CESIFO Working Paper No. 2937 Category 11: Industrial Organisation February 2010

Averitt Neil W. and Robert H. Lande (1997) “Consumer Sovereignty: A Unified Theory of Antitrust and Consumer Protection Law’, Volume 65, Antitrust Law Journal, p. 713, Spring 1997

Bai Chong-en and Yijiang Wang (1998) “Bureaucratic Control and the Soft Budget Constraint” Journal of Comparative Economics 26, 41–61
Baker Jonathan B. and Timothy F. Bresnahan (2006) “Economic Evidence in Antitrust: Defining Markets and Measuring Market Power” John M. Olin Program in Law and Economics Stanford Law School Working Paper No. 328 September 2006

Baker, Jonathan B. and Carl Shapiro (2007), “Reinvigorating Horizontal Merger Enforcement”, AEI-Brookings Joint Center for Regulatory Studies Working Paper 07-12 June 2007 (Available on the Internet) and in: Robert Pitofsky (ed.), How the Chicago School Overshot the Mark, Oxford: Oxford University Press, pp. 235-291
Bhattacharjea Aditya (2004) “Export Cartels – A Developing Country Perspective” Journal of World Trade Vol. 38 (2) pp. 331-359 

Baumol, William J. (1982) “Contestable Markets: An Uprising in the Theory of Industry Structure” The American Economic Review Vol. 72 No. 1, March 1982, pp. 1-15

Beckenstein Alan R. and H. Landis Gabel (1986) “Predation rules: an economic and behavioral analysis” The Antitrust Bulletin/Spring 1986

Becker Gary S. (1996) Accounting for Tastes Cambridge and London: Harvard University Press

Bennett Matthew, John Fingleton, Amelia Fletcher, Liz Hurley and David Ruck (2010) What does Behavioural Economics mean for Competition Policy? March 2010 Office of Fair Trading OFT1224

Bénabou Roland (2009) “Groupthink: Collective Delusions in Organizations and Markets” Princeton University This version: September 2009
Bénabou Roland and Jean Tirole (1999) “Self-Confidence: Intrapersonal Strategies” IDEI Mimeo This Version December 1999

Bénabou Roland and Jean Tirole (2002a) “Self-Confidence and Personal Motivation” The Quarterly Journal of Economics August 2002, 871-915

Bénabou Roland and Jean Tirole (2002b) “Willpower and Personal Rules” CEPR Discussion Paper No. 3143 January 2002

Bénabou Roland and Jean Tirole (2003) “Intrinsic and Extrinsic Motivation” The Review of Economic Studies, Vol. 70, No. 3 (July 2003), pp. 489-520
Bénabou Roland and Jean Tirole (2004) “Incentives and Prosocial Behaviour” Mimeo This Version August 19 2004

Bénabou Roland and Jean Tirole (2005) “Belief in a Just World and Redistributive Politics” Working Paper 11208 http://www.nber.org/papers/w11208 NBER Working Paper Series National Bureau Of Economic Research 1050 Massachusetts Avenue Cambridge, MA 02138 March 2005
Bénabou Roland and Jean Tirole (2007) “Identity, Dignity and Taboos: Beliefs as Assets” Centre for Economic Policy Research CEPR Discussion Paper Co. 6123 February 2007

Bénabou Roland and Jean Tirole (2010) “Individual and Corporate Social Responsibility” Economica 77(305):1-19 

Bernheim B. Douglas and Michael D. Whinston (1990) “Multimarket Contact and Collusive Behaviour” The RAND Journal of Economics Vol. 21 No. 1 (Spring 1990) pp. 1-26

Boscheck Ralf (1994) “Competitive Advantage: Superior Offer or Unfair Dominance?” California Management Review 37(1) Fall 1994 pp. 132-151

Bromiley P. (1991) "Testing a causal model of corporate risk taking and performance" Academy of Management Journal 34: 37-59
Camerer Colin F., George Lowenstein, and Martin Weber (1989) “The Curse of Knowledge in Economic Settings: An Experimental Analysis” Journal of Political Economy 97(5): 1232-1254 

Camerer Colin F. and Dan Lovallo (1999) “Overconfidence and Excess Entry: An Experimental Approach” The American Economic Review, Vol. 89, No. 1 (Mar., 1999), pp. 306-318

Camerer Colin F. and Ulrike Malmendier (2005) “Behavioral Organizational Economics: Chapter 7” Caltech Pasadena CA and Graduate School of Business Stanford University
Carlton Dennis W. (2003a) “The Relevance for Antitrust Policy of Theoretical and Empirical Advances in Industrial Organization” Forthcoming: George Mason Law Review, The University of Chicago and NBER, March 2003
Carlton Dennis W. (2003b) “Using Economics to Improve Antitrust Policy” Handler Lecture, December 9 2003 (Forthcoming: Columbia Business Law Review) 
Carlton, Dennis W. (2004) “Why Barriers to Entry are Barriers to Understanding.” American Economic Review
Carlton, Dennis W. (2009), “Why We Need to Measure the Effect of Merger Policy and How to Do It,” Antitrust Chronicle: Competition Policy International, Spring 2009 

Carrillo Juan D.  and Thomas Mariotti (2000) “Strategic Ignorance as a Self-Disciplining Device” Review of Economic Studies, Vol.67, pp.529-544 

Cavanagh Edward D. (2012) “The Rule of Reason Re-Examined” Business Lawyer February, 2012

Choi Stephen J. and Adam C. Pritchard (2003) “Behavioral Economics and the SEC” University of California, Berkeley School of Law Public Law and Legal Theory Research Paper No. 115; University of Michigan Law School Law and Economics Research Paper Series Research Paper No. 03-002; Georgetown Law School Law and Economics Research Paper Series Research Paper No. 500203; and University of Southern California Center in Law, Economics and Organization Research Papers CLEO Research Paper No. C03-6

Church, Jeffrey and Roger Ware (2000) Industrial Organization: A Strategic Approach, Boston: Irwin McGraw-Hill

Coate, Malcolm B. (2005a) “Efficiencies in Merger Analysis: An Institutionalist View,” Vol. 13 George Mason Supreme Court Economic Review 189-240.

Coate, Malcolm B. (2005b), “An Empirical Analysis of Merger Enforcement at the Federal Trade Commission,” http://ssrn.com/abstract=726514
Coate, Malcolm B. (2006) “Economic Models and the Merger Guidelines: A Case Study” Review of Law and Economics, 2(1): 53–84

Conlisk John (1996) “Why Bounded Rationality” Journal of Economic Literature Vol. XXXIV June 1996 pp. 669-700

Crane Daniel A. (2007) “Antitrust Modesty” Review of: Herbert Hovenkamp The Antitrust Enterprise: Principle and Execution Cambridge and London: Harvard University Press 2005
Day George S. and Paul H. Schoemaker (2004) “Driving Through the Fog: Managing at the Edge” Long Range Planning Vol. 37 pp. 127-142

DellaVigna Stefano (2009) “Psychology and Economics: Evidence from the Field” Forthcoming Journal of Economic Literature

Delsys Research (2009) Consumer Literacy and its Effect on Consumer Detriment Report on Project Findings and Analysis, Prepared for and Available from Industry Canada:  Office of Consumer Affairs

Dobson Paul W. (2006) “Competing, countervailing and coalescing forces: the economics of intra- and inter-business system competition” Antitrust Bulletin 51(1) Spring 2006 175-193

 SEQ CHAPTER \h \r 1Doern G. Bruce (1993) “Canadian Competition Policy Institutions and Decision Processes in Comparative Perspective”, A Study Prepared for the Bureau of Competition Policy September, pp. 27-28
 SEQ CHAPTER \h \r 1Doern G. Bruce (1994) “Canadian Competition Policy Institutions: A Macros and Micro Political Analysis,” A Paper Prepared for the Conference on National Competition Policy Institutions School of Public Administration, Carleton University, Ottawa, May 26-27, 1994
Dutz Mark A., James A. Ordover, and Robert D. Willig (2000) “Competition Policy and Development; Entrepreneurship, Access Policy, and Economic Development: Lessons from Industrial Organization” European Economic Review Vol. 44, pp. 739-747

Emons Winand (1997) “Credence goods and fraudulent experts” RAND Journal of Economics Vol. 28 No I. Spring 1997 pp. 107-119

Evans David S. and Jorge Padilla (2009) “Chicago, Neo-Chicago and Chicago Squared: A Comment from David Evans and Jorge Padilla” Posted by David Evans on July 27, 2009 http://truthonthemarket.com/2009/07/27/chicago-neo-chicago-and-chicago-squared-a-comment-from-david-evans-and-jorge-padilla/
Fanto James A. (2001) “Quasi-Rationality in Action: A Study of Psychological Factors in Merger Decision-Making” Ohio State Law Journal 62: 1-46
Farrell Joseph (2006) “Complexity, Diversity and Antitrust” Antitrust Bulletin 51(1) Spring 2006 165-173 

Farrell Joseph and Matthew Rabin (1996) “Cheap Talk” The Journal of Economic Perspectives Vol. 10, No. 3 (Summer, 1996), pp. 103-118

Farrell, Joseph, and Carl Shapiro (1990), “Horizontal Mergers: An equilibrium analysis”, American Economic Review, 80:107-126.

Farrell, Joseph, and Carl Shapiro (2008) “Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to Market Definition” Article available on the Internet 25 November 2008 
Farrell, Joseph, and Carl Shapiro (2010) “Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to Market Definition” Revised Article available on the Internet February 2010 
Fehr, Ernst and Urs Fischbacher (2002) “Why Social Preferences Matter – The Impact of Non-Selfish Motives on Competition, Cooperation and Incentives”, The Economic Journal, 112 (March), 2002, C1-C33
Fehr Ernst and Simon Gachter (2000) “Fairness and Retaliation: the Economics of Reciprocity” Journal of Economic Perspectives 14(3) Summer 2000 pp. 159-181
Fehr, Ernst and Klaus M. Schmidt (1999) “A Theory of Fairness, Competition and Cooperation” The Quarterly Journal of Economics, August 1999

Fingleton John, Eleanor Fox, Damien Neven, and Paul Seabright (1996), Competition Policy and the Transformation of Central Europe, Centre for Economic Policy Research, London
Fisman Raymond and Tarun Khanna (2004) “Facilitating Development: The Role of Business Groups” World Development Vol. 32 No. 4 pp. 609-628

Foer Albert A. (2004) “Do the “New Dynamics of Business Ecosystems” Spell the End of Antitrust?” The author is a member of the Advisory Board of the Institute for Consumer Antitrust Studies.
Foss, Nicolai J. (2003) “Bounded Rationality in the Economics of Organization: ‘Much Cited and Little Used’” Journal of Economic Psychology Vol. 24 pp. 245-264

Foss Nicolai J. and Peter G. Klein (2004) “Entrepreneurship and the Economic Theory of the Firm: Any Gains from Trade?” Working Paper No. 2004-09, Contracting and Organizations Research Institute, August 2004

Foss Nicolai J. and Peter G. Klein (2005) “The Theory of the Firm and Its Critics: A Stocktaking and Assessment” DRUID Working Paper No. 05-03, Danish Research Institute for Industrial Dynamics, Revised, 18 January 2005

Fox Eleanor (2007) “Economic Development, Poverty and Antitrust: The Other Path” New York University of Law: Public Law and Legal Theory Research Paper Series, Working Paper No. 57

Frank, Robert (2005) “Departures from Rational Choice: With and Without Regret,” in The Law and Economics of Irrational Behavior F. Parisi and V. Smith, Eds. Stanford, Stanford University Press, pp. 13-36
Frank, Robert (2008) “Lessons from Behavioral Economics: Interview with Robert Frank” Challenge May-June 2008 80-92

Friedman Milton (1970) "The Social Responsibility of Business is to Increase its Profits" http://www.colorado.edu/studentgroups/libertarians/issues/friedman-soc-resp-business.html 

Gabaix Xavier and David Laibson (2006) “Shrouded Attributes, Consumer Myopia, and Information Suppression in Competitive Markets” The Quarterly Journal of Economics, Volume 121 May 2006 pp. 505-540

Gale, Douglas and Hamid Sabourian (2005) “Complexity and competition” Econometrica 73 739-769

Gans, Joshua S. (2005a). "Protecting Consumers by Protecting Competition: Does Behavioural Economics Support This Contention?" Competition & Consumer Law Journal, 13, 1-11.

Gans Joshua S. (2005b), “The Road to Confusopoly,” available on the Australia Competition and Consumer Commission (ACCC) Conference Website at http://www.accc.gov.au/content/index.phtml/itemId/658141/fromItemId/3765
Gigerenzer Gerd (2008) “Why Heuristics Work” Perspectives on Psychological Science” 3(1): 20-29

Gigerenzer Gerd and Daniel G. Goldstein (1996) “Reasoning the Fast and Frugal Way: Models of Bounded Rationality” Psychological Review 103(4): 650-669   
Ginsburg Douglas H. and Derek W. Moore (2010) “Behavioral Economics and Consumer Protection and Competition Law: A Judicial Perspective” Competition Policy International Spring 2010 

Goldstein, Daniel G. and Gerd Gigerenzer (2009) “Fast and frugal forecasting” International Journal of Forecasting, 25, 760-772
Granovetter, Michael (1995) “Coase Revisited Business Groups in the Modern Economy” Industrial and Corporate Change Vol. 4 No. 1 pp. 93-130 

Granovetter, Michael (2005) “Business Groups and Social Organization” in Neil J. Smelser  and Richard Swedberg Editors The Handbook of Economic Sociology Russell Sage Foundation, New York, Princeton University Press, Princeton and Oxford, pp. 429-450  

Gugler, K., D. Mueller, B. Burcin Yurtoglu and C. Zulehner (2001) The Effects of Mergers: An International Comparison, Paper presented at UNIP conference, Vienna, December 2001

Gugler, K., D. Mueller, B. Burcin Yurtoglu and C. Zulehner (2003) “The Effects of Mergers: An International Comparison” International Journal of Industrial Organization 21: 625–653

Gundlach Gregory T. (2006) “Complexity science and antitrust?” Antitrust Bulletin 51(1) Spring 2006 17-30

Gundlach Gregory T. and Albert A. Foer (2006) “Complexity, networks and the modernization of antitrust: The American Antitrust Institute’s Roundtable on the science of complexity and antitrust” Antitrust Bulletin 51(1) Spring 2006 1-15

Hakansson Hakan and David Ford (2002) “How should companies interact in business networks?” Journal of Business Research 55 (2002) 133– 139

Hausmann Ricardo and Dani Rodrik (2003) “Economic Development as Self Discovery” Revised April 2003 (Working Paper on the Internet)

Horton Thomas J. (2006) “Competition or monopoly? The implications of complexity science, chaos theory, and evolutionary biology for antitrust and competition policy” Antitrust Bulletin 51(1) Spring 2006 195-214

Huck Steffen, Kai A. Konrad, Wieland Müller, and Hans-Theo Normann (2003) “Mergers and the perception of market power: The role of aspiration levels” October 9, 2003

Huck Steffen, Kai A. Konrad, and Wieland Mueller (2005) “Merger without Cost Advantages” An CESifo Working Paper No. 1461 Category 9: Industrial Organisation May 2005

Huck Steffen, Kai A. Konrad, Wieland Muller and Hans-Theo Normann (2007) “The Merger Paradox and Why Aspiration Levels Let It Fail In the Laboratory” The Economic Journal, 117 (July), 1073–1095

Huffman Max (2009) “Competition Law and Consumer Protection”

Huffman Max (2012) “Marrying Neo-Chicago with Behavioral Antitrust” Antitrust Law Journal Vol. 78
Iacobucci Edward and Ralph Winter (2009) “The Abuse of Joint Dominance” August 25, 2009 Working Paper Available on the Internet
Iansiti Marco and Richards Gregory L. (2006) “The information technology ecosystem: structure, health and performance” Antitrust Bulletin 51(1) Spring 2006 77-110

Ireland, Derek (2007a), “Intellectual Property Rights and Competition Policy in the Knowledge-Based Economy: Compatible or Colliding Policy Regimes” Chapter 13 of Bruce Doern ed. Innovation, Science, Environment: Canadian Policies and Performance, 2007-2008, McGill-Queens U. Press

Ireland, Derek (2007b) Methodology for Assessing Consumer Impacts of New Regulations Final Report Prepared for the Office of Consumer Affairs, Industry Canada December 2007
Ireland, Derek (2008a) “The Agenda for Competition Policy and Law in India”, Article published as an Internet Article by CUTS International/CCIER, Jaipur India 2009 http://www.cuts-ccier.org/pdf/Towards_a_Longer-term_Agenda_for_CPL_in_India.pdf
Ireland, Derek (2008b) “Empirical Research on Competition, Innovation and the Consumer” Working Paper prepared for the Office of Consumers Affairs, Industry Canada, May 30 2008

Ireland Derek (2008c) India’s Competition Regimes and Informal Business Institutions: Interaction, Conflict and Accommodation PhD Dissertation, School of Public Policy Carleton University, Ottawa Canada December 2008

Ireland Derek (2008d) “Implications of the BRIC Economies for Canadian Trade and Investment: Final Paper” Prepared for the Canadian Competition Policy Review Panel, March 14, 2008

Ireland Derek (2009) “Merger Regulation in Developing Economies” in Dr. Madhav Mehra Editor Competition Law: An Instrument for Inclusive Growth New Delhi: International Academy of Law pp. 139-149

Ireland Derek (2011a) Business Groups and Competition Policy and Law: Some Conjecture and Theory But So Little Evidence and Practical Experience Working Paper Presented to the Canadian Law and Economics Association Annual Meeting on September 23-24 2011 (forthcoming in the Journal: Developing World Review on Trade & Competition Vol. 1 (2) 2012) 
Ireland Derek (2011b) “Competition Policy and Law in Asia’s Emerging Markets: Similar Goals, Objectives and Content but Different Priorities, Approaches, and Decisions?” Working Paper for the For the CASA Conference 2010 Ottawa October 28-31. Current Version Completed in March 2011

Ireland Derek and Kernaghan Webb (2010) “The Canadian Escape from the Subprime Crisis? Comparing the Canadian and US Approaches” Chapter 5 of Bruce Doern and Christopher Stoney Editors How Ottawa Spends: 2010-2011 McGill-Queens University Press: Montreal and Kingston Ont., March 2010

Ireland Derek and Steve Szentesi (2012) “Issues Note on the Potential for a Duopoly or Three-Firm Oligopoly to Provide Reasonably Competitive Outcomes for Consumers” Revised October 2012

Iyengar S. and Lepper M. (2000) “When Choice is Demotivating: Can One Desire Too Much of a Good Thing?” Journal of Personality and Social Psychology Vol. 79 (6)
Kahneman, Daniel, Jack L. Knetsch and A. Tversky (1990) “Experimental Tests of the Endowment Effect and the Coase Theorem” Journal of Political Economy 98(6):1325-1348

Kahneman Daniel, Jack L. Knetsch and Richard H. Thaler (1991) “Anomalies: The Endowment Effect, Loss Aversion, and Status Quo Bias” The Journal of Economic Perspectives, Vol. 5, No. 1 (Winter 1991), pp. 193-206
Kaplan David P. (1996) “The Nuts and Bolts of Antitrust Analysis: Some Thoughts on How to Develop the Facts” Managerial and Decision Economics, Vol. 17, No. 2, Special Issue: The Role of Economists in Modern Antitrust (Mar. - Apr., 1996), pp. 179-192

Khanna, Tarun (2000) “Business Groups and Social Welfare in Emerging Markets: Existing Evidence and Unanswered Questions” European Economic Review, Vol. 44 pp. 748-761

Khanna, Tarun and Jan W. Rivkin (2001) “Estimating the Performance Effects of Business Groups in Emerging Markets” Strategic Management Journal Vol. 22 pp. 45-74

Khanna, Tarun and Yishay Yafeh (2007) “Business Groups in Emerging Markets: Paragons or Parasites?” Journal of Economic Literature Vol. XLV June 2007 pp. 331-372

Khemani, R. Shyam (2007a) “Competition Policy and Promotion of Investment, Economic Growth and Poverty Alleviation in Least Developed Countries” Occasional Paper 19, World Bank

Khemani, R. Shyam (2007b) “Competition Policy, Competitiveness and Economic Development” Paper presented to the Meeting of Experts on “FDI, Technology and Competitiveness” United Nations Conference on Trade and Development”8-9 March 2007

Khemani, R. Shyam and Chad Leechor (1999) “Competition Boosts Corporate Governance” (Available on the Internet)

Klemperer Paul (1987) “Markets with Consumer Switching Costs” The Quarterly Journal of Economics May 1987 pp. 375-394

Klemperer, Paul (1995) “Competition when Consumers have Switching Costs: An Overview with Applications to Industrial Organization, Macroeconomics and International Trade” Review of 
Knight Frank (1921) Risk, Uncertainty and Profit Hart, Schaffner & Marx; Houghton Mifflin Company, Boston, MA

Kobayashi Bruce H. and Timothy J. Muris (2012) “Chicago, Post-Chicago, and Beyond: Time To Let Go of the 20th Century” George Mason University School of Law Economics Research Paper Series 12-31 Antitrust Law Journal, Forthcoming

Kolasky William J. (2002) “Coordinated Effects In Merger Review: From Dead Frenchmen to Beautiful Minds And Mavericks” Address by the Deputy Assistant Attorney General Antitrust Division U.S. Department of Justice, Before The ABA Section of Antitrust Law Spring Meeting Washington, DC April 24, 2002
Köszegi Botond (2006) “Ego Utility, Overconfidence, and Task Choice” University of California, Berkeley Journal of the European Economic Association June 2006 4(4):673–707

Köszegi Botond (2010) “Utility from anticipation and personal equilibrium” Economic Theory 44: 415-444
Kovacic William E. (1997) Creating Competition Policy: Betty Bock and the Development of Antitrust Institutions” Antitrust Law Journal 66 page 231

Kovacic William E. (2007) “Competition Policy, Consumer Protection, and Economic Disadvantage” Journal of Law and Policy 25:101-118
Kreps David M. and Robert Wilson (1982) “Reputation and Imperfect Information” Journal of Economic Theory Vol. 27 pp. 253-279

Lande Robert H. (2007) “Market Power without a Large Market Share: The Role of Imperfect Information and Other “Consumer Protection” Market Failures” March 8 2007

Lande Robert H. (2009) “Revitalizing Section 5 of the FTC Act Using “Consumer Choice” Analysis” The Antitrust Source February 2009 pp. 1-7 

Landier Augustin (2000) “Wishful thinking: a model of optimal reality denial” (preliminary) September 2000
Langevoort Donald C. (2011) “The Behavioral Economics of Mergers and Acquisitions” Georgetown Law the Scholarly Commons Transactions (Forthcoming Spring 2011)

Langlois Richard M. and Paul L. Robertson (1995) Firms, Markets and Economic Change Routledge, New York and London

Lawrence Robert Z. (1991) “Efficient or Exclusionist? The Import Behaviour of Japanese Corporate Groups” Brooking Papers on Economic Activity 1:1991 pp. 311-341  
Leslie Christopher R. (2010) “Rationality Analysis in Antitrust” School of Law University of California Irvine Legal Studies Research Paper Series No. 2010-9 University of Pennsylvania Law Review 158(2) January 2010 pp. 261-353
Levenstein, Margaret and Valerie Suslow (2001), “Private International Cartels and Their Effect on Developing Countries”, Background Paper for the World Bank’s Development Report 2001, January 9, 2001

Levenstein, Margaret, Valerie Suslow and Lynda Oswald (2003) “Contemporary International Cartels and Developing Countries: Economic Effects and Implications for Competition Policy” October 14, 2003

Levenstein, Margaret and Valerie Suslow (2008) “International Cartels” Chapter 47 Competition Law and Policy 1107 (ABA Section of Antitrust Law 2008)

List John A. (2003) “Does Market Experience Eliminate Market Anomalies” The Quarterly Journal of Economics February 2003 pp. 41-71 

List John A. (2004) “Notes and Comments: Neoclassical Theory versus Prospect Theory: Evidence from the Marketplace” Econometrica, Vol. 72, No. 2 (March, 2004), 615–625

Malnar V. Butorac (2008) “The role of efficiencies in merger control” Zb. Prav. fak. Sveuč. Rij. (1991) v. 29, br. 2, 851-886 (2008)
Malmendier Ulrike and Geoffrey Tate (2006) “Who Makes Acquisitions: CEO Overconfidence and the Market’s Reaction” May 18 2006 

Manne Geoffrey A. and Joshua D. Wright (2011) “Google and the Limits of Antitrust: The Case Against The Antitrust Case Against Google” Harvard Journal of Law & Public Policy, Vol. 34, No. 1, Winter 2011 and George Mason University Law and Economics Research Paper Series 10-25
May, Peter J. (2004) “Compliance Motivations: Affirmative and Negative Motivations” Law and Society Review 38(1):41-68  

May, Peter J. (2005) “Regulation and Compliance Motivations: Examining Different Approaches” Public Administration Review; Jan/Feb 2005; 65(1): 31-44
McWilliams Abagail, David D. Van Fleet and Kenneth D, Cory (2002) “Raising Rivals' Costs through Political Strategy” Journal of Management Studies 39(5) July 2002 pp. 707-723

Milkman Katherine L., Dolly Chugh and Max H. Bazerman (2008) “How Can Decision Making Be Improved?” 8-102
Mitchell Gregory (2002) “Why Law and Economics’ Perfect Rationality Should Not Be Traded for Behavioral Law and Economics’ Equal Incompetence” Florida State University College of Law Public Law and Legal Theory Working Paper No. 49 April 2002, 91 Georgetown Law Journal (2002) forthcoming
Mobius Markus M., Muriel Niederle, Paul Niehaus and Tanya S. Rosenblat (2011) “Managing Self-Confidence: Theory and Experimental Evidence” April 27, 2011 http://businessinnovation.berkeley.edu/WilliamsonSeminar/niehaus111011.pdf
Moore Don A. and Daylian M. Cain (2007) “Overconfidence and Underconfidence: When and Why People Underestimate (and Overestimate) the Competition” In press at Organizational Behavior and Human Decision Processes
Moore James F. (2006) “Business Ecosystems and the view from the firm” Antitrust Bulletin 51(1) Spring 2006 31-75
Morita Mark K. (1991) “Structural Impediments Initiative: Is It an Effective Correction of Japan's Antimonopoly Policy?” University of Pennsylvania Journal on International Business Law Vol. 12(4): 777-809
Mulholland Joseph P. “Summary Report on the FTC Behavioral Economics Conference”  From A Conference on Behavioral Economics and Consumer Policy Sponsored by the Bureau of Economics Federal Trade Commission April 20 2007 

Muris Timothy J. (1988) “The New Rule of Reason” Antitrust Law Journal Vol. 57 p. 859

Muris Timothy J. (2000) “The Rule of Reason After California Dental” George Mason University School of Law, Law and Economics Working Papers Series Working Paper No. 00-41
North, Douglass (1990) Institutions, Institutional Change and Economic Performance Cambridge, UK: Cambridge University Press

OECD (2010) Consumer Policy Toolkit June 2010

Ostrom, Elinor, Gardner, Roy and James Walker, (1994) Rules, Games, & Common-Pool Resources, Ann Arbor: The University of Michigan Press.

Ostrom, Elinor (2000) “Collective Action and the Evolution of Social Norms”, Journal of Economic Perspectives 14(3): 137-158.

Ostrom, Elinor, Thomas Dietz, Nives Dolsak, Paul C. Stern, Susan Stonich, and Elke U. Weber, Editors (2002), The Drama of the Commons: Committee on the Human Dimensions of Global Change, Washington: National Academy Press

Ostrom, Elinor and James Walker Editors (2003), Trust and Reciprocity: Interdisciplinary Lessons from Experimental Research, Russell Sage Foundation, New York 

Peng Mike W, Denis YL Wang and Yi Jiang (2008) “Perspective: An institution-based view of international business strategy: a focus on emerging economies” Journal of International Business Studies 1–17

Peritz Rudolph J.R. (2006) “Doctrinal cross-dressing in derivative aftermarkets: Kodak, Xerox and the copycat game” Antitrust Bulletin 51(1) Spring 2006 215-226
Petit Nicolas and Norman Neyrinck (2010) “Behavioral Economics and Abuse of Dominance: A Proposed Alternative Reading of the Article 102 TFEU Case-Law” The Global Competition Law Centre Working Papers Series GCLC Working Paper 02/10

Porter, Michael E. (1996) “What is Strategy?” Harvard Business Review, November- December 1996

Posner Richard A. (1998) “Rational Choice, Behavioral Economics, and the Law” Stanford Law Review Vol. 50 May 1998 1551-1575 
Ramos, Marcelo de Matos (2000) “Antitrust and Predation – Reflections on the State of Art” October 2000
Reeves Amanda P. and Maurice E. Stucke (2011) “Behavioral Antitrust” Indiana Law Journal 86:1527-1586

Reynolds Graeme and Chris Walters (2008) “The Use of Customer Surveys for Market Definition and the Competitive Assessment of Horizontal Mergers” Journal of Competition Law & Economics, 4(2), 411–431

Richter Rudolf (2005) “The New Institutional Economics – Its Start, Its Meaning, Its Prospects” European Business Organization Law Review Vol. 6 2005 pp. 161-200

Ritter Thomas, Ian F. Wilkinson, and Wesley J. Johnston (2004) “Managing in complex business networks” Industrial Marketing Management 33 (2004) 175– 183
Rodrik Dani (2004a) “Industrial Policy for the Twenty-First Century” Harvard U., Prepared for UNIDO, September 2004

Rodrik Dani (2004b) “Rethinking Growth Policies in the Developing World” Harvard University October 2004 (Available on the Internet)

Rodrik Dani (2006) “Industrial Development: Stylized Facts and Policies” Harvard University Draft August 2006 (Available on the Internet)

Rosch J. Thomas (2009) “Antitrust Law Enforcement: What To Do About The Current Economics Cacophony?” Remarks by the Commissioner, Federal Trade Commission before the Bates White Antitrust Conference Washington, D.C. June 1, 2009

Rosch J. Thomas (2010) “Behavioral Economics: Observations Regarding Issues That Lie Ahead” Remarks by the Commissioner, Federal Trade Commission Vienna Competition Conference Vienna, Austria June 9, 2010
Sabourian Hamid (2004) “Bargaining and markets: complexity and the competitive outcome” Journal of Economic Theory 116 (2004) 189–228

Salop, Steven and Serge Moresi, (2009), “Updating the Merger Guidelines: Comments,” available at http://www.ftc.gov/os/comments/horizontalmergerguides/545095-00032.pdf
Sauter Raphael and Jim Watson (2008) “Technology Leapfrogging: A Review of the Evidence” A report for DFID by the Sussex Energy Group October 3 2008

Sharma Kaushal, Shankar Singham and Sriraj Venkatasamy (2011) “Economies (Efficiencies) – An Essential Consideration in Merger Analysis” http://cci.gov.in/images/media/presentations/Final_Efficiency_Article01-Feb-2011.pdf
Simon Herbert A. (1972) “Chapter 8: Theories of Bounded Rationality” from C.B. McGuire and Roy Radner (eds.) Decision and Organization North-Holland Publishing Company 

Simon Herbert A. (1978) “Rational Decision-Making in Business Organizations” Nobel Memorial Lecture, 8 December, 1978

Simon Herbert A. (1991) “Bounded Rationality and Organizational Learning” Organization Science Vol. 2, No. 1, February 1991

Singleton, R. (1997) “Competition policy for developing countries: a long run, entry-based approach”, Contemporary Economic Policy 15 (2) 1-10

Skourtis Athanassios (2012) “Behavioural Economics and EU Competition Law: Knocking on Open Doors?” The Case of Art. 102 TFEU

Smångs Mattias (2006) “The Nature of the Business Group: A Social Network Perspective” Organization Vol. 13: 889-909

Smith, Vernon L. (2000) Bargaining and Market Behavior: Essays in Experimental Economics Cambridge: Cambridge University Press

Sorensen Jesper B. (2002) “The Strength of Corporate Culture and the Reliability of Firm Performance” Administrative Science Quarterly 47:70-91

Steinmueller W. Edward (2001) “ICTs and the possibilities for leapfrogging by developing countries” International Labour Review, Vol. 140 (2001), No. 2
Stewart Taimoon, Julian Clarke and Susan Joekes (2007) Competition Law in Action: Experience from Developing Countries Ottawa Canada: International Development Research Centre (IDRC) 

Stiglitz J. (2010) Freefall: America, Free Markets and the Sinking of the World Economy New York and London: W.W. Norton & Company
Stucke Maurice E. (2007) “Behavioral Economics at the Gate: Antitrust in the 21st Century” Loyola University Chicago Law Journal 38: 513-591

Stucke Maurice E. (2010a) “Antitrust 2025” Competition Policy International (CPI) Antitrust Journal 

Stucke Maurice E. (2010b) “How Do (And Should) Competition Authorities Treat a Dominant Firm’s Deception” SMU Law Review 63: 1069-1123

Stucke Maurice E. (2012a) “Behavioral Antitrust and Monopolization” The University of Tennessee Knoxville College of Law Legal Studies Research Paper Series #171 February 2012 

Stucke Maurice E. (2012b) “Is Intent Relevant?” The University of Tennessee Knoxville College of Law Legal Studies Research Paper Series #178 March 2012 

Stucke Maurice E. and Amanda P. Reeves (2011) “Behavioral Antitrust” University of Tennessee Knoxville, Trace: Tennessee Research and Creative Exchange 1-1-2011

Szentesi Steve (2010) “Conspiracy (Cartels)” Canadian Regulatory Law: News, Rules & Trends http://www.ipvancouverblog.com/canadiancompetitionlaw-conspiracy/
Takigawa, Toshiaki (2005) “A Comparative Analysis of U.S. EU, and Japanese Microsoft Cases: How to Regulate Exclusionary Conduct by a Dominant Firm in a Network Industry” The Antitrust Bulletin Vol. 50, No.2/Summer 2005, pp. 237-266

Tasic Slavisa (2010) “Are regulators rational?” Istituto Bruno Leoni 7th Mises Seminar Sestri Levante – 9-10 October 2010

ten Kate Adriaan and Gunnar Niels (2002) “On the rationality of predatory pricing: the debate between Chicago and Post-Chicago” Antitrust Bulletin Spring 2002   

Thaler, Richard H. and Cass R. Sunstein (2008) Nudge: Improving Decisions About Health, Wealth and Happiness Yale University Press, New Haven & London

Tichy G. (2001). “What do we know about success and failure of mergers?” Paper presented at UNIP Conference in Vienna, December; and Journal of Industry, Competition and Trade Vol. 1(4): 347-394

Tirole Jean (2002) “Rational irrationality: Some economics of self-management” Presidential Address European Economic Review 46 (2002) 633 – 655

Tomer John F. (2005) “What is Behavioral Economics?” Dept. of Economics and Finance Manhattan College Riverdale, NY 10471
Tor Avishalom (2002) “The Fable of Entry: Bounded Rationality, Market Discipline, and Legal Policy” TOR PP7 Michigan Law Review Vol. 101 482-568 

Tor Avishalom (2003) “Illustrating a Behaviorally-Informed Approach to Antitrust Law: Section 2 Predation and Beyond” Draft September 2003
Tor Avishalom (2004) “A behavioral approach to antitrust law and economics” Consumer Policy Review 14 (1) Jan/Feb 2004 18-21 

Tor A. and W. J. Rinner (2010), “Behavioral Antitrust: A New Approach to the Rule of Reason after Leegin,” University of Illinois Law Review (forthcoming), http://ssrn.com/abstract=1522948
U.S. Department of Justice and the Federal Trade Commission (US DOJ and FTC 2010) Horizontal Merger Guidelines Issued: August 19 2010
Weber Roberto A. and Colin F. Camerer (2003) “Cultural Conflict and Merger Failure: An Experimental Approach” Management Science 49(4) April 2003 400-415

Wilkinson Ian (2006) “The evolvability of business and the role of antitrust” Antitrust Bulletin 51(1) Spring 2006 111-141

Werden Gregory J., Luke M. Froeb and Mikhael Shor (2010) “Behavioral Antitrust and Merger Control” Vanderbilt University Law School Law and Economics Working Paper Number 10 -14
Williamson Oliver E. (1975) Markets and Hierarchies: Analysis and Antitrust Implications The Free Press New York 

Williamson Oliver E. (1985), The Economic Institutions of Capitalism, The Free Press, Collier Macmillan Publishers, New York and London

Williamson, Oliver E. (2010) “Transaction Cost Economics: The Natural Progression” American Economic Review 100 (June 2010): 673–690

Wright Joshua D. (2012) “Abandoning Antitrust’s Chicago Obsession: The Case For Evidence-Based Antitrust” Neo-Chicago Antitrust Symposium, Antitrust Law Journal Vol. 78
Major Differences with OECD Jurisdictions


Small fragmented and underdeveloped markets


Strong government involvement and intervention in the economy -- including large state-owned enterprise sectors in many emerging economies 


Higher and more enduring barriers to entry and exit


Underdeveloped markets, market institutions, enterprise sectors, governance


Less experienced, resourced and visible competition authorities


Importance of business groups, networks and communities


Higher growth and fundamental structural, technological and institutional changes


More optimistic and confident about the future and more prepared to address current and future challenges 








Implications for Competition Policy and Law 


Design, Administration and Enforcement


Challenges to defining relevant markets for competition analysis


Relevant markets that are further fragmented and concentrated and less competitive because of high and enduring entry and exit barriers, especially government imposed barriers, and differences in consumer tastes, preferences and identities across ethnic, religious, regional, language and other socioeconomic groups


Design and enforce competition policies and laws that cover all potentially anticompetitive arrangements and conduct that can substantially harm the competitive process and consumers, with very limited exceptions and exemptions


Apply merger review to privatizations of state assets


Consistent application of substantiality and competitive effects tests to all enforcement cases and policy issues except naked cartels


Special challenges in identifying and implementing more conventional structural and behavioral/conduct remedies such as divestment of assets


While remedies based on reducing and eliminating government imposed and protected barriers can be easier to identify and implement – given political will and inter-agency cooperation


Special competition challenges and opportunities that result from structure, conduct and strategies of business groups, networks and ecosystems in emerging markets 


Serious, objective and comprehensive but careful and questioning analysis of all kinds of static, dynamic, transaction cost, overhead and other efficiencies as well as innovation effects and superior performance when investigating rule of reason cases 


Strong possibility that business conduct and arrangements such as predation and non-horizontal mergers that are now largely ignored in most OECD jurisdictions may result in competition issues and cases in emerging economy markets


More mergers, dominant positions, other ROR cases will raise major competition concerns, and more will be efficiency enhancing and important to national development 


Differences argue for dynamic risk based analytical framework that is fact intensive, evidence based, consumer centred and addresses static and dynamic parameters


Importance of reducing trade, investment, technology, business establishment and related barriers with neighbouring countries as well as other emerging market and developed economies


And of inter-jurisdictional information sharing and cooperation between emerging market economies and between emerging and OECD economies


Somewhat different standards, priorities and approaches for less advanced emerging markets -- indicating need to modify and adapt competition policy and law standards, priorities and approaches as economies in transition become more advanced.    











Information Asymmetries: Impedes informed choice and decisions by consumers, companies, regulators, others -- moral hazard and adverse selection





Behavioral and Related Insights Reduce Risk of Type I Errors/False Positives. 


Because of behavioral biases, complex objectives functions of business groups and companies, and complexity, volatility, ambiguity and unpredictable change, more markets may be competitive than predicted by conventional IO models





Refracted Through Major Attributes of Emerging Economies: 


Small, fragmented, concentrated markets


Government interference


High and enduring barriers to entry and exit





Underdeveloped capital and other markets, enterprise sectors and market institutions


Business groups and networks held together by commercial, social, cultural and behavioral ties


Weak property rights and court systems


Other institutional gaps and voids





High growth and dynamic technological and institutional change





Coping better than many OECD economies with post-recession challenges





Learning by Doing, Monitoring and Adapting Plus Coping Skills and Strategies:


By all market participants, including shared information and learning through interactions between competition authorities, businesses, industry and consumer groups, other NGOs and other market participants





Bounded Rationality: Constraints on information, time, cognitive ability and effort, interest, self-interest/altruism and willpower/self-control 





Behavioral and Related Insights Reduce Risk of Type II Errors/False Negatives.


Information, behavioral and institutional problems – “refracted” through attributes of emerging economies -- indicate that many mergers, predation, other arrangements, conduct and market contexts, that do not raise competition issues in OECD economies, can substantially harm competition and consumers in emerging market economies   








Behavioral Biases and Heuristics: Information, choice and cognitive overload; overconfidence, hubris,  and reference group neglect; aspirations; aversions to risk, losses, complexity, ambiguity and making decisions etc.





Institutional Issues e.g. Transaction costs, imperfect contracts and foresight, asset specificity, bilateral monopolies, opportunism, shirking








� Throughout this working paper and the three Technical Appendices, the terms “competition authority” and “competition authorities” are used in a more generic sense to encompass competition agencies, bureaus, commission, tribunal and courts that conduct research on, investigate, analyze, adjudicate and/or make decisions on and resolve competition law cases.   





� Type I errors are false positives to the hypothesis and prediction that a merger, dominant position etc. will substantially lessen competition.  When a Type I error takes place, a competition authority mistakenly blocks a merger or other horizontal or vertical arrangement that if allowed to proceed would in fact promote greater competition, economic efficiency and consumer welfare; and mistakenly modifies or eliminates through divestiture or other means a dominant position that was established and is maintained through superior competitive performance that benefits business customers, final consumers and the national economy.


Type II errors are false negatives to the hypothesis/prediction that a merger etc. will substantially lessen competition.  When a Type II error takes place, a competition authority approves/does not modify or block ex ante a merger, other horizontal or vertical arrangement or a dominant position that is being or has already been achieved, which in fact ex post (after the CA decision) substantially lessens competition, economic efficiency and consumer welfare.  


The behavioral antitrust and competition law literatures indicate that, under the influence of the Chicago School, competition authorities in the more advanced OECD jurisdictions have placed greater weight on minimizing Type I errors (e.g. when a competition authority blocks an efficiency enhancing merger), because Type II errors through time will typically be corrected through normal market forces.  The argument is that market failures are more likely to be remedied than government mistakes (see e.g. Wright 2012).  A major issue that is explored throughout this working paper is whether this trust in normal market forces should also be presumed for emerging market economies at different stages of development and transition.          





� Reference group neglect is often applied to companies in the behavioral economics and antitrust literatures.  The reference group neglect bias, which is also called “ego-centrism”, captures situations where companies and their senior managers have too much confidence in their own capabilities, and therefore do not sufficiently recognize and adjust to the capabilities and changes in strategy of the reference group (i.e. competitors/rivals) with which the company is competing.  





The reference group neglect bias can be extended to situations wherein: individuals are competing for the same job, companies are competing for the same contract from the government or business customer, or companies are interacting with and attempting to gain the “competitive” advantage over competition authorities and other regulators in order to e.g. secure approval for a questionable merger or dominant position (see e.g. Camerer and Lovallo 1999:314-316).


� Prospect theory, the endowment effect, status quo preference/bias, and loss aversion are used extensively in the behavioral economics and antitrust literatures.  One of the major insights from prospect theory is that consumers, businesses and other economic agents place a high value on the goods, assets, resources, and capabilities (including their reputations and status) that they already possess (and are part of their “current endowment”), and therefore give much greater weight to losses compared with gains that have the same monetary or psychological value (see e.g. Kahneman et al 1990 and 1991).    


� Tipping by a traveller who will never return to the restaurant is an example of a departure from rational choice with no regret (Frank 2008:83-84).  


� The two authors recognize that the generalized and idealized comparisons of the “developed” versus the “developing” worlds cover up important differences within each group of countries.  For our purposes, these generalizations particularly disguise the major differences between developing and emerging market economies at different stages of development, liberalization and modernization.  The Appendices make some references to the differences between more and less developed emerging economies and the implications for competition policy and law based on the various literatures used in this working paper.  





However, the authors plan to do more research and thinking and prepare a future working paper on what the differences between emerging economies may indicate for applying behavioral and related economics literatures in different developing countries.  As noted at the end of this working paper, our research to date and the literature we have reviewed only touch the surface of a very rich and complex competition topic.            


� For purposes of this working paper, unfair trading practices are defined to encompass less conventional “unfair methods of competition” that are addressed under some competition laws and “unfair or deceptive acts or practices” that typically are addressed under consumer protection laws.  





Consistent with Lande (2009:2), such unfair trading practices should be addressed by competition authorities only when the practice “significantly impairs” consumer choices and thereby substantially lessens competition and consumer welfare.  This standard for disciplining the application of behavioral and related literatures to competition law in emerging market economies is applied throughout this paper and is more fully explained in section 4.0 below and Technical Appendix B under separate cover.   


� The term “refraction” is being used in the scientific sense of a turning or bending of any wave, such as a light wave or sound wave, when it passes from one medium to another.  By using this term, the authors are attempting to indicate that when the “waves” that result from information asymmetries, bounded rationality, behavioral biases and institutional issues and constraints pass through the distinct attributes of emerging economies and their differences with the more advanced economies, the “waves” are bent and turned in ways that would be different from the OECD countries and therefore will generate different implications, challenges, decisions, outcomes, and risks of error for competition policy, law and authorities.    


� In contrast with search goods, the quality of experience and credence goods and services can only be ascertained (if ever) by consumers long after purchase and consumption.  These can include new more innovative products, health care, leisure and travel products, financial services, professional services, and many other high growth services, which are playing a growing role in the consumer purchases of the expanding middle class in the higher growth emerging economies.





� SSNIP is a small but substantial and non-transitory increase in price.  


� In corporate governance, principal-agent problems are between shareholders and managers, and principal-principal problems between different shareholder groups such as between minority shareholders and majority shareholders who are also managers and/or family leaders.  Principal-principal issues and problems are particularly prominent in corporate governance research on family owned business groups in emerging market economies (see e.g. Peng et al 2008).      


� Throughout the working paper and the three Appendices, the co-authors are presuming that the benefits from superior competitive performance and from merger and other efficiencies that are achieved should be shared between shareholders, business customers, and other stakeholders including perhaps senior managers and other senior employees.  





The efficiencies pass-through analysis, test and rule and pass-on requirement employed or at least presumed by  some merger and competition law scholars in the United States and elsewhere appear to presume at times that all efficiencies in mergers and other case should ultimately be passed on to final consumers.  This is broadly consistent with the static (and arguably strict) price and consumer welfare standard for mergers and other cases (see e.g. Sharma et al 2011 and Malnar 2008).  





Our view is that shareholders, senior managers and employees should receive at least some of the benefits from merger and other efficiencies and superior competitive performance.  If all benefits are passed through to the final consumer, the motivation and incentives of senior managers to propose pro-competitive mergers and other arrangements and conduct, and for boards of directors and shareholders to accept such proposals, could be significantly reduced, which theoretically would reduce total and consumer surplus and dynamic efficiencies in the relevant market and total economy.       


� These perspectives on larger and more diversified business groups are consistent with the behavioral economics literature.  Tor (2004:20-21) indicates that start-up entrants are associated with a greater number of higher-risk ventures that perform poorly and later fail compared with diversifying companies, which apparently are more risk averse and less influenced by the biases of overconfidence and too much optimism.  





Therefore, entry by a larger diversifying company and by extension business group is more likely to place competitive pressure on a merged entity or other incumbent compared with smaller start-up entrants and other smaller companies.  As a result, who has entered or will enter in the future can be just as or more important than the number of potential entrants in merger review and other competition analysis.        





� When bankruptcy laws do not exist or are poorly administered, mergers and acquisitions are the only vehicle available to the owner of a financially troubled business to exit in an “orderly manner”.  When the merger provisions of competition, corporate, securities, foreign investment, and other laws and regulations are poorly designed and administered in order to e.g. protect jobs and local companies and communities, exit through sale may no longer be an option.  These and other legal barriers and institutional deficiencies that can prevent exit can severely dampen foreign and domestic investment and business entry in emerging market economies.  When the exit option is reduced or eliminated, companies are more reluctant to enter (Blumenthal 2009).    


� The “quick-look” standards and approach to strategies of deception and similar unfair trading practices of Stucke (2010b) is broadly consistent with the structured rule of reason approach advocated by Rosch (2009) and Muris (1988 and 2000).  Business practices that rarely if ever have a plausible efficiency justification can be subject to a truncated quick-look analysis that would not require detailed analysis of market definition and market power and other aspects of a full rule of reason analysis (see Technical Appendix C).  





Rosch and Muris contend that the rule of reason is a continuum which allows for “many levels of scrutiny” (Muris 2000:3).  Stucke (2010b) argues that strategies of deception and other unfair trading practices fall into this quick-look category for the reasons described in the main text and Technical Appendices B and C.  The structured rule of reason approach is further discussed in another footnote in section 5.0.





� This is because of the hindsight bias operating in conjunction with for example: 





the confirmation bias when individuals place too much weight on information and evidence that support their views, beliefs and perceived interests; 


the attribution and blame biases through which people more often blame individuals/human agency for negative events rather than situational and contextual variables or bad luck; and 


preferences for simplifying complex cause and effect situations. 





Because of these and other biases, the competition authority and complainant may believe they have strong evidence that adverse competitive effects are taking place.  





Based on these strongly held beliefs, they then simply presume with little further analysis that the material price increase and/or other adverse competitive effects are the intended consequence of the defendant’s conduct and strategies – and thereby discount or totally ignore other possible and equally plausible causes such as changes in consumer preferences, technology or product attributes or increases in energy or other intermediate input costs (see e.g. Jolls et al 1998 and Camerer et al 1989).  





If there is no solid evidence on intent, the company under review could be warned that its trading practices and competitive strategies are having unintentional anticompetitive effects, and if the conduct and strategies continue after the warning is provided, this provides clear evidence that the strategies are in fact intended to deceive and to violate consumer protection, competition and other laws, meaning that the second guideline of Stucke (2010b) is satisfied.   


� See for example the discussion of the famous (or infamous) Kodak case by Lande (2007:6-8).  In this case, Kodak arguably was able to establish and extend its market power through a variety of what could be called unfair trading practices based on information asymmetry, imperfections and overload, product and contract complexity, and related information asymmetries and behavioral biases.  





These trading practices, which capitalized on Kodak’s information advantages, resulted in a “lock-in effect” and a bilateral monopoly relationship between Kodak and its customers that favored Kodak, even though its market share was only in the 20% to 23% range at the time (see as well Armstrong and Chen 2007 which explores how consumer inattention to prices and product quality can result in anticompetitive outcomes).  





The work of the two authors of this working paper on competition policy and law in emerging economies uncovered competition cases where the defendant was not the largest supplier in the relevant market but still had market power because of information, behavioral, institutional and other advantages and factors – including preferred access to government protection and entitlements.   


    


� See e.g. Bénabou 2009, Bénabou and Tirole 2003, 2004, 2005, 2007 and 2010, Akerlof and Dickens 1982, Landier 2000, Köszegi 2006 and 2010, Carrillo and Mariotti 2000 and Mobius et al 2011 on “just-world” beliefs, self-esteem, self-confidence and overconfidence, self-deception and strategic ignorance, wishful thinking, groupthink, collective delusion in organizations, and cognitive dissonance.





� The reader should note the potential for glaring inconsistencies between the arguments made to convince shareholders and to convince CAs and other outside stakeholders.  Boards of directors and shareholders could be told that the merger, dominant position or other arrangement will increase market share and power, discourage rivals and potential entrants, and increase revenues, profits and shareholder value through: (i) the predicted efficiencies that will only or mainly benefit shareholders, (ii) the predicted increase in market power, and (iii) the ability to conduct more aggressive and effective competitive and anticompetitive strategies in the future.  





Very different arguments will of course be made to competition authorities.  Acquiring the internal documents of merging and other companies is very important to merger and other rule of reason investigations in order to identify these inconsistencies in the arguments made to different audiences.  


 


� Boards of directors often give too much deference to overly confident and aggressive CEOs who are too impressed with their own expertise and capabilities (overconfidence, the self-attribution bias and the “curse of knowledge” – Camerer et al 1989) and their ability to control future events and outcomes (illusion of control bias).  As a consequence, boards of directors often approve mergers and other arrangements and strategies that ultimately hurt minority shareholders and other stakeholders. 





This for the most part is a corporate governance problem that should be addressed under corporate and company laws and regulations (see e.g. Paredes 2004 and Malmendier and Tate 2006).  However, as discussed in the main text, these and other corporate governance problems can also be important to anticompetitive conduct and adverse competitive effects (see e.g. Khemani and Leechor 1999). 


 


� The merger provisions in competition and corporate governance laws, combined with the insights from the “behavioral” merger and acquisition literature, provide incentives, an analytical framework and the necessary “cues and frames” to independent directors, legal counsel, economic advisors, more skeptical senior managers, banks and other financial intermediaries, and other advisors and stakeholders including the business media, to better evaluate and when needed discipline the merger decisions of CEOs and senior managers who have too much self-confidence, optimism and hubris – and are believing their own “hype” (Langevoort 2011:16-17 and Malmendier and Tate 2006).  





This behavioral M&A research largely focuses on the overconfidence of acquiring companies and their CEOs, on the presumption that acquiring companies are likely to be more confident than target companies that e.g. are under performing and are in financial difficulty.  When the CEOs of target companies are also overly confident in their own abilities and the capabilities and resources of their companies, this would probably result in fewer and more expensive acquisitions for acquiring firms, and more of these acquisitions are likely to be hostile (Malmendier and Tate 2006:9).        


� In the enterprise and business group literature, the term enterprise group is more often used in China for groups that are still wholly or majority owned by the government.  The term enterprise group is also applied in other countries, but except for China, the term business group is more often applied to groups that are state-owned, family owned, or privately owned.  Therefore, both terns are used where appropriate in this working paper.    


� In addition, it was recently reported that, in January 2013, the present Finnish Competition Authority and Consumer Agency will be brought together to form a new Competition and Consumer Agency.  The purpose is to enhance the importance of consumer and competition affairs in society, streamline administration, and ensure that enterprises and other players act responsibly and with regard to the consumer interest. 


� Some complexities are largely endogenous/internal to the market participant such as: the complex objectives functions of many business groups and companies; the challenges faced by enterprise and business groups in managing their many nominally independent companies and their external partners; and the limited market and related experience, expertise and self-confidence of (i) many consumers that recently joined the middle/consuming class, (ii) smaller businesses and entrepreneurial start-up companies, (iii) previous state-owned enterprises that are being commercialized and/or privatized, (iv) most consumers associations and other civil society groups; and (v) many government ministries and agencies including competition authorities.  





In contrast, some complexities are for the most part exogenous/external to individual market participants, such as the dramatic and at times unpredictable structural, socioeconomic, demographic, technological, policy and institutional changes that are now taking place in the high growth and other emerging economies.  





Although businesses, civil society groups and other market participants and stakeholders are attempting to influence and shape these external forces through lobbying, rent seeking and other instruments of interest-group politics, these external forces and pressures generally require accommodation, adaptation, and learning, and therefore are largely beyond the control of economic agents in emerging economies.  





Finally and perhaps most important, these complexities result from transactions, other interactions and commercial and social relationships and arrangements between market participants that are often new and unfamiliar.          


� As discussed in an earlier footnote, the balanced analytical approach to rule of reason cases proposed in this working paper is very similar to the structured rule of reason analytical framework advocated by the Commissioner of the US Federal Trade Commission (FTC) J. Thomas Rosch (Rosch 2009:12-20) and the former FTC Chairman Timothy Muris (Muris 1988 and 2000).  





The structured rule of reason analytical framework gives priority to empirical evidence on adverse competitive and consumer effects over theories and presumptions based on market structure and business conduct.  Furthermore, this framework is relevant regardless of the economic theory and the real-world market, firm, business customer or consumer behavior and conduct that are in question (see as well Wright 2012).





As described by Rosch 2009:12-14: “There are two essential ingredients of the analysis. The first ingredient is proof of a practice which, considered in context, is “inherently suspect” under the antitrust laws because it is likely to adversely impact consumer welfare … Efficiencies, however, are a second essential element in a structured rule of reason analysis. They may take many forms, including lower prices, superior quality, and enhancement of innovation. 





Again, moreover, whether the practice was rational, experimental or irrational is irrelevant. If it produces efficiencies that outweigh the likely consumer injury, the practice should not be condemned. That said, though, in order to rebut the presumption arising from proof that a practice is inherently suspect, the defendant must bear the burden of proving offsetting efficiencies.”  





� Natural experiments in competition law analysis encompass merger, entry or other developments, external shocks and historical events in the pre-merger market, pre-dominance market, or in a similar product or geographic market – which provide information and insights on market definition, the competitive game and dynamics, and how the merged entity, non-merging competitors, potential competitors, dominant and other firms etc. may respond to the competitive opportunities and constraints that result from the merger or dominant position, such as a material increase in price or reduction in product quality and consumer choice.


� Over the past 15 years or so, there has been an expanding literature and consensus on the detrimental effects of cartels, collusion, conspiracies and other coordinated and non-unilateral conduct on lesser developed and more advanced emerging market economies (see e.g. Levenstein et al 2001, 2003 and 2008 and Bhattacharjea 2004).  





In contrast, recent advances in industrial organization have emphasized how unilateral conduct and related strategies and market attributes can be either pro-competitive/benign or anticompetitive depending on market context.  For example, mergers can be either anticompetitive or efficiency enhancing.  Dominant market positions and associated entry barriers can be the result of successful anticompetitive strategies or superior competitive performance (Carlton 2004b).  





Similar to price wars, unsuccessful predation with no recoupment can enhance consumer welfare.  Vertical restraints and arrangements can hurt intra-brand competition, increase competition between brands, and assist in the development of national and international distribution systems and supply chains (Fingleton et al 1996 and Church and Ware 2000: Chapter 22).        


� A much longer bibliography is available from Derek Ireland at � HYPERLINK "mailto:djirel@sympatico.ca" �djirel@sympatico.ca� 
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